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ARGUMENT 

 

I. The Government Seeks To Have "Order" Definition Change At Its 

Decree  

The federal courts of this nation are charged with the task of ensuring that “for 

every wrong, there is a remedy.” Indeed, a Constitution that cannot be enforced will 

fail to serve as the foundation for a great nation. 

When Congress enacted 49 USC § 46110, it failed to explicitly define what it 

meant by the term, “order.”  While courts have attempted to clarify which claims 

would be subject to the statute, Department of Justice attorneys, especially as of 

recent times, have consistently sought to take advantage of any ambiguity by arguing 

not for a single good-faith interpretation, but rather for whichever side of the coin 

was expected to produce the most beneficial outcome in the given case. 

This behavior – the desire to win an outcome rather than acting as an advocate 

of justice – must be left to the defense attorneys, corporate counsel, and others in the 

realm of the private sector.  The citizens of this great nation – Plaintiff/Appellant 

included – demand that the U.S. Attorney‟s office always act in the interest of justice, 

and it is the duty of this Court to hold government lawyers to this high appellation, 

for failure to do so results in the loss of the right to due process promised to us by our 

founders. 
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TSA "Flip-Flopping" Is Clearly Evident with EPIC Case 

The brief for the United States argues that the appellant‟s brief, which clearly 

shows the government arguing the other side of the coin, “quotes out of context.”  

Appellee Brief, p. 42.  Caught red-handed referring to the SOP in EPIC as 

“discretion[ary],” “non-binding,” “interpretive,” and “lacking the force and effect of 

law,” while in the instant case referring to the SOP as a “final decision” that “affects 

the rights of travelers” and “sets forth the rules,” the government is on the level of a 

cheating spouse attempting the “it wasn‟t me” defense.  Appellant Brief, pp. 22, 23. 

The EPIC case is available to the Court, and even a cursory review will show that the 

government has contradicted itself and misled the EPIC court, this Court, or both. 

 

There is No Justification for Treating "Order" in § 46105 and "Order" in § 46110 

Differently 

 Part of the government‟s logic behind its contradictions is that words should 

have different meanings depending in which statutes these words reside.  While there 

is no question that Congress can re-define a word in every statute if they so choose, 

they must do so explicitly.  This should be especially true of words that are in the 

same Chapter and were codified using the same bill.  A plain reading of the statute 

shows no attempt to do so here. 
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 Despite no foundation for doing so, the government argues that the term 

“order” in 49 USC § 46105 should be interpreted differently by the courts than the 

exact same term later in the chapter, in §46110.  Appellee Brief, p. 14.  Section 

46110, they argue, applies to a “broader class of orders” than does § 46105.  Id.  They 

explain that the term should be read more expansively because of § 46110‟s “purpose 

of channeling judicial review exclusively to the courts of appeals.” 

 What is wholly unclear is why the government feels that the jurisdictional 

purpose of § 46110 means that we use a different dictionary when looking at the 

word “order.”  Is the contention seriously that when Congress wrote Chapter 461 that 

the authors intended “order” to be read expansively in one part of their document but 

not the other?  If so, there is certainly no evidence of this.  It is true that the 

Defendant/Appellee persuaded the D.C. Circuit to buy this argument in Avia, but the 

D.C. Circuit also offers no more explanation as to why.  Avia Dynamics, Inc. v. 

F.A.A., 641 F.3d 515 (D.C. Cir. 2011).  The citations within Avia only support the 

point that § 46105 has never been held to cover all orders that § 46110 covers.  While 

this may be true, the question is, “Should it cover all orders that § 46110 covers?” 

 The Plaintiff/Appellant respectfully urges this Court to reject the logic of the 

D.C. Circuit.  Absent any showing of intent by Congress to have “order” defined 

differently based on section, the word should be assumed to mean the same thing 

within a given chapter, if not a given title.   
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Unlike "Security Directives,” "Sensitive Security Information" Has No § 46105 

Exemption 

 The government also tries to confuse the Court by citing case law showing that 

“security directives” are statutorily exempt from § 46105 service requirements.  See 

Appellee Brief, p. 31.  This is true, but constitutes an attack on the straw man.  

Security directives were specifically exempted from § 46105 disclosure by Congress: 

Notwithstanding any other provision of law or 

executive order (including an executive order 

requiring a cost-benefit analysis), if the Under 

Secretary determines that a regulation or 

security directive must be issued immediately in 

order to protect transportation security, the 

Under Secretary shall issue the regulation or 

security directive without providing notice or 

an opportunity for comment and without prior 

approval of the Secretary 

49 U.S.C. § 114(l)(2)(A) (emphasis added).  But, it is undisputed that the SOP does 

not constitute a security directive, and is instead simply “Sensitive Security 

Information” (SSI).  Despite security directives and the SOP being a completely 

different ballgame, the Defendant/Appellee mentions security directives nine times 

within its Appellee Brief. 

 The government has argued that both security directives and SSI are required 

to be kept secret, and therefore both are exempt from § 46105 reporting.  However, 

they cite no authority for treating security directives and SSI similarly, hoping instead 
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that this Court won‟t notice that they must be treated differently. Courts have allowed 

security directives to be exempt from § 46105 not because they are required to be 

kept secret, but because the statute quoted above specifically and explicitly exempts 

security directives.  There is no comparable exemption for SSI. 

 The government then argues that it can‟t possibly be expected to disclose a 

“secret order,” and any provisions requiring secrecy must trump any provisions 

requiring disclosure.  See Appellee Brief, p. 30.  However, this assumes the 

conclusion that the government is seeking: that the SOP is indeed a “secret order,” 

and more generally, that the TSA has the authority to issue “secret orders.” However, 

a more rational analysis is that Congress did not intend for “secret orders” (outside of 

security directives, which it specifically authorized), and that therefore a document 

may be secret, and subject to non-disclosure provisions, or it may be an order, and 

subject to disclosure provisions, but not both.  Indeed, even security directives are 

required to be disclosed eventually.  See 49 U.S.C. § 114(l)(2)(B).  The idea that 

Congress intended to give the TSA the authority to create an SOP that would be both 

secret and an order, and would never be subject to disclosure, is unsupported and an 

invention of the TSA rather than Congress.  The fact that security directives were 

specifically exempted by Congress, but SSI is not, weighs heavily against the 

government‟s proposed scenario.  The general legal principle against the issuance of 

“secret laws” weighs further against. 
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The Correct, Multi-Part Test Must Be Conducted Before Foreclosing District Court 

Jurisdiction 

 As an attempt to ensure due process despite the government‟s ever-changing 

arguments, Courts have pieced, and are still piecing, together tests to determine 

whether a challenge falls under § 46110.  Though no court, and perhaps no party to 

any case meeting this question, has explicitly set forth a discrete test for § 46110 

applicability, by piecing together the factors most commonly weighed by the circuit 

courts the correct test may be stated as follows: 

1) The agency action challenged must be an order, 

2) The order issuer and subject matter must be covered under § 46110(a), 

3) The order must be final, 

4) There must exist an administrative record sufficient to review the claim, and 

5) The claim must not constitute a broad constitutional challenge. 

Parts 1, 2, and 3 of the above test are called for by a plain-text reading of the 

statute.  Parts 4 and 5 have been created by the courts to ensure that due process is 

preserved.  Part 4 is supported by ample case law, but stipulated to by the 

Defendant/Appellee in their brief. See Appellee Brief, p. 33 (“the agency record must 

be adequate enough to support review”).  Part 5 has been insisted on by the Supreme 

Court.  McNary v. Haitian Refugee Center, 498 U.S. 479, 493, 111 S.Ct. 888 (1991) 

(“Because the administrative appeals process does not address the kind of procedural 
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and constitutional claims respondents bring in this action, limiting judicial review of 

these claims to the procedures set forth in [a statute similar to § 46110]  is not 

contemplated by the language of that provision”). 

Applied to the instant case, parts 1, 3, 4, and 5 of this test each disqualify this 

case from being handled under § 46110.  As this was discussed in the entirety of the 

Appellant‟s Brief and in District Court documents, it will not be re-discussed in full 

here.  However, several contentions in the government‟s brief require scrutiny. 

First, the government notes that “[a]n „order‟ is not limited to an agency 

decision in individualized or quasi-judicial proceedings.”  Appellee Brief, p. 26. 

While this may be true, absent individualized or quasi-judicial proceedings, there 

should be a strong presumption that an agency action is not an “order.”  The 

government attempts to cite many cases in which more than a single individual was 

the target of an “order,” however they fail to cite a case in which the general public of 

the entire country is the target of an “order.”  Quite simply, an airport, a licensed 

pilot, a plane part manufacturer, and others involved in aviation can be subject to an 

“order.”  However, the TSA has no authority to order around the general public, and 

has provided no cases to support this power grab.  This is especially true of “secret 

orders,” which by the definition of “order” (“imposes an obligation, denies a right, or 

fixes some legal relationship”) would amount to “secret laws.”  If the TSA wants to 

pass laws that affect the general public, the closest it can come is by notice-and-
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comment rulemaking and putting forth a federal regulation.  Absent that process, the 

TSA simply does not have the authority to order the public. 

Further, the government notes that the Court should take nothing from the fact 

that Chapter 461 is entitled, “Investigations and proceedings.”  See Appellee Brief, p. 

28.  This is a convenient position for the government to take, since the absence of any 

investigation or proceedings whatsoever may otherwise (quite reasonably) lead a 

court to find that the SOP cannot constitute an order.  And, it may be true that “The 

title of a statute cannot limit the plain meaning of the text.” Pennsylvania Dep’t of 

Corr. v. Yeskey, 524 U.S. 206, 212, 118 S. Ct. 1952, 1956 (1998).  However, the 

problem is that § 46110 is lacking “plain meaning” since “order” is not defined. “A 

provision that may seem ambiguous in isolation is often clarified by the remainder of 

the statutory scheme -- because the same terminology is used elsewhere in a context 

that makes its meaning clear.”  United Savings Ass’n v. Timbers of Inwood Forest 

Associates, 484 U.S. 365, 371, 108 S.Ct. 626 (1988).  Indeed, context clarification not 

only casts doubt on whether an agency action can be an order absent proceedings of 

some – any – variety, it also casts further doubt on the assertion that “order” should 

be given different meanings in different sections. 

Next, the government places large emphasis on the fact that an order can be 

“final” even if the order “is of temporary duration.”  Appellee Brief, pp. 17, 18.  The 

Plaintiff/Appellant has never suggested that a temporary order cannot be “final” for 
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the purposes of § 46110 review.  Instead, the Plaintiff/Appellant has discussed in 

great detail that to be final, the SOP must “impose[] an obligation, den[y] a right, or 

fix[] a legal relationship; … provide[] a definitive statement of the agency‟s position; 

… [have] direct and immediate effect on the day-to-day business of the petitioner; 

and [demand] immediate compliance with its terms.”  Appellant Brief, p. 10.  The 

SOP fails on all counts, as discussed in the Appellant Brief and later in this document 

(section II). 

Finally, the government argues that § 46110 has utility beyond avoiding 

duplicative fact finding.  Appellee Brief, pp. 27, 37.  The government interestingly 

supports this with Safe Extensions, Inc. v. FAA, 509 F.3d 593 (D.C. Cir. 2007), a case 

in which the U.S. Attorneys were blasted by the court for “absurd” interpretations of 

§ 46110, and the administrative agency was found to have promulgated an order that 

was “arbitrary and capricious.”  The D.C. Circuit went on to discuss various types of 

orders, all of which were supported by an ample administrative record which 

included comments from interested parties.  It is unclear exactly what point the 

government was trying to make by pointing the Court towards Safe Extensions, as the 

challenge in the instant case (where there were no proceedings, no opportunity for 

comment, no publication, targeted the general public, constitutional challenge, etc.) is 

clearly different in almost every way from the challenge in Safe Extensions (where 

indeed a process was followed to reach the agency decision, evidence was 
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accumulated, the affected parties commented, notice was provided, target was 

manufacturers of a specific part, did not implicate constitutional rights, etc.). 

The additional “utility” served by § 46110 that the government would like this 

Court to recognize is “coherence and economy.”  While coherence and economy may 

be nice to have, they may not come at the expense of due process. If our 

constitutional rights could be abrogated in the name coherence and economy, our 

rights would be but a false promise. 

It should be noted that § 46110, when read in the context of avoiding 

duplicative fact finding, facilitates due process, while when read as the 

Defendant/Appellee insists, it bypasses due process.  “[W]here a statute is susceptible 

of two constructions, by one of which grave and doubtful constitutional questions 

arise and by the other of which such questions are avoided, our duty is to adopt the 

latter.”  Jones v. United States, 529 U.S. 848, 857, 120 S.Ct. 1904 (2000). 

 

II. The SOP Is an Employee Handbook, Not an "Order" 

The government understands that in order for the SOP to be considered an 

order, it must “impose an obligation” and have a “direct and immediate effect on the 

day-to-day business of the petitioner.”  Crist v. Leippe, 138 F.3d 801, 804 (9th Cir. 

1998); Mace v. Skinner, 34 F.3d 854 (9th Cir. 1994); Atorie Air v. F.A.A., 942 F.2d 
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954, 960 (5th Cir. 1991).  Instead, the SOP is simply an employee handbook which 

instructs TSA employees as to how to go about their daily job.  See Dist. Ct., Pistole 

Decl, ¶ 25. The nude body scanner and pat-down procedures are present in the SOP 

not because listing them in the SOP makes it the law, but because listing them in the 

SOP tells employees how to implement the agency‟s decision to use the procedures. 

Indeed, the nude body scanners could clearly be implemented without being 

listed in the SOP.  As the government points out for us in EPIC, the “decision to use 

[nude body scanners] as a means of primary screening ... is not contingent on the 

existence of this alleged rule [the SOP].”  EPIC Brief, p. 36.  This is “highlighted by 

the fact that the agency has the discretion to determine whether and where to deploy 

[nude body scanner] units and at what rate to do so.”  Id., p. 39 (underline added). 

It is a wonder that, making such statements in EPIC, the government has the 

audacity to claim in this case that the Plaintiff/Appellant is challenging the SOP.  The 

government is again caught red-handed: the SOP simply directs employees on how to 

implement the decision to use the nude body scanners and aggressive pat-downs; the 

decision, however, is separate from the SOP. 

But, for the sake of argument, let us momentarily pretend that the SOP is the 

authority on TSA policy.  The SOP is not provided to the public, including the 

Plaintiff/Appellant, so it can‟t possibly “impose an obligation” on him.  There is no 

criminal charge for failure to perform this alleged obligation, nor is there a civil one.  
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If the TSA wrote in its SOP that all travellers must hop on one foot at all times while 

in the security checkpoint, the TSA would have no legal remedy for those caught 

with two feet on the ground. 

The only people “obligated” by the SOP – obligated meaning “can have some 

sort of enforcement action against them for failure to comply” – would be the 

employees of the TSA.  But, even that “obligation” is not a legal one.  If a TSA 

employee decides to break a rule in the SOP, there is still no criminal charge for his 

failure to meet obligations, nor is there a civil one.  The only remedy for failure to 

follow the SOP is to fire, or otherwise discipline, the employee.  Clearly, this remedy 

is not available to the TSA for use with “non-compliant” non-employees, and 

therefore the SOP has no teeth with which it may compel the Plaintiff/Appellant. 

It should be noted that this is not a “failure to train” (or similar) challenge 

designed to attack the way in which the TSA directs its employees to behave.  Rather, 

this is a policy challenge.  The TSA‟s direction of how to implement that policy is 

irrelevant to the challenge, and cannot be considered “intertwinement.”  

Intertwinement is disproven by the fact that, by the government‟s own admission in 

EPIC, the policy can continue to exist even if the SOP were to be silent on the 

subject.  Id. 

Last, it should be noted that the complaint in this action was filed without any 

knowledge of the contents of the SOP, and the merits of this case can be litigated in 
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full without ever mentioning the SOP.  The Plaintiff/Appellant did mention that in 

camera review of the SOP by the federal courts is possible.  See Appellant Brief, p. 

24.  But, this issue was only brought up because the District Court judge expressed 

that she could not determine “finality” without seeing the SOP.  See Dist. Ct., 

Dismissal Order, p. 4.  The issue of finality is irrelevant if the SOP is determined to 

not be an order, if this challenge is determined not to be intertwined with the SOP, or 

if this challenge constitutes a broad constitutional challenge; a finding of any of these 

precludes § 46110 limitations. 

 

III. Plaintiff/Appellant Presents a Facial, Not As-Applied, Challenge 

Courts have struggled to apply the “broad constitutional challenge” doctrine.  

To assist this Court in determining that this challenge is indeed “broad,” the 

Plaintiff/Appellant discussed the tremendous, far- and wide-reaching impact of this 

challenge.  See Appellant Brief, p, 29. 

One additional factor this Court may wish to consider in its determination of 

whether a challenge is “broad” is whether the challenge at hand is facial or as-

applied.  A facial challenge would lead to relief for all who encounter the procedures 

complained of, whereas an as-applied challenge would necessarily be specific to the 

challenger‟s specific situation. 



 

– 14 – 
 

This case is indeed a facial challenge.  The Plaintiff/Appellant challenges the 

TSA‟s application of nude body scanning and invasive pat-downs in general, and 

does not reference a specific incident in his complaint.  The relief that is requested 

would require the TSA to discontinue the procedures with millions of passengers 

daily. 

The government has not offered argument as to what the test for “broadness” 

should be or why the Plaintiff/Appellant‟s case cannot meet it.  Instead, it spends 

several pages in a section titled “The Plaintiff‟s Claim Is Not A Broad Constitutional 

Challenge…” discussing why this case is dissimilar to other cases that were 

considered “broad.”  See Appellee Brief, pp. 44 – 49.  The government again attacks 

the straw man; none of the differences pointed out really have anything to do with 

“broadness.” 

It should be pointed out that the reason for the broad constitutional challenge 

doctrine is that Fourth Amendment challenges must be reviewed de novo.  See 

Ornelas v. United States, 517 U.S. 690, 699, 116 S.Ct. 1657 (1996) (holding that 

constitutional facts in a Fourth Amendment challenge must be reviewed de novo on 

appeal); McNary at 493 (“[C]onstitutional or statutory claims… are reviewed de novo 

by the courts.”); Crowell v. Benson, 285 U.S. 22, 60, 52 S.Ct. 285 (1932) (“In cases 

brought to enforce constitutional rights, the judicial power of the United States 

necessarily extends to the independent determination of all questions, both of fact and 
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law, necessary to the performance of that supreme function.”).  Adequate de novo 

review of this claim must be based on a record produced through adversarial fact-

finding.  Otherwise it would be impossible for a reviewing court to engage in the de 

novo review that is required for constitutional claims.  Indeed, review of these claims 

based on only the agency‟s record would be an unconstitutional denial of due process. 

There are factual disputes that will arise in this case for which discovery, 

witnesses, and a trial-by-jury are appropriate and for which Plaintiff/Appellant is 

constitutionally-entitled.  Examples of anticipated factual disputes include, but are not 

limited to: the exact areas of the body that are touched by screeners in practice, the 

clarity of the images produced by nude body scanners, the privacy protections 

actually implemented, and testimony of those who have encountered TSA searches to 

show that Plaintiff/Appellant‟s sense of violation is both widespread and reasonable. 

The government attacks the application of McNary to the instant case based on 

differing statutory text.  See Appellee Brief, pp. 44, 45.  But, the broad constitutional 

challenge doctrine clearly transcends statutory text; rather, it is a safeguard put in 

place by the Supreme Court to ensure that due process always remains intact 

regardless of statutory schemes. 
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IV. No "Administrative Record" Exists Sufficient to Afford 

Plaintiff/Appellant Due Process, Nor Could It  

In a case that involves a typical “order,” the appropriate remedy in the event of 

insufficient administrative record may be to remand to the agency for the creation of 

said record.  However, what cannot be overstated here is that no procedure exists by 

which a record could possibly be created.  Indeed, a procedure for having 

proceedings on an employee handbook would be extraordinarily irregular –  perhaps 

even unique in the history of the U.S. government. 

The idea of having proceedings of any variety is further confounded by the 

secret nature of the SOP.  Since the SOP is SSI, it would actually be illegal for the 

TSA to allow access to it for adversarial proceedings.  See 49 C.F.R. § 1520.5. 

The TSA, in the entirety of its existence, has never asked for public comment 

on its SOP.  In fact, it does not even advise the public when it is considering changes 

to the SOP.  There is no forum or process for any variety of proceedings to be had – 

individualized, quasi-judicial, or otherwise.  

It also cannot be overstated that in order to support the due process 

requirements for review of a constitutional claim, there must be adversarial fact 

finding.  Remanding to the TSA for record creation would not allow the 

Plaintiff/Appellant discovery, the right to present witnesses (expert or otherwise), and 

so forth.   
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It is with good reason that adversarial fact finding is required: the TSA has no 

incentive to produce a record that is anything but favorable to itself.  The TSA in 

particular has a lengthy record of rebuke by the Government Accountability Office, 

among others, for failing to properly think things through.  See Dist. Ct., Complaint ¶ 

21 for one of many.  In the world of politics, it is far too often that keeping up 

appearances is more important than proper function; in this regard, adversarial fact 

finding protects the TSA from itself. 

Another reason that sending this case back to the administrative agency is an 

impossibility is that the subject matter to be discussed is outside of the purview of the 

agency.  Plaintiff/Appellant is not challenging the wisdom of prohibiting volumes of 

liquid greater than 100 mL through the checkpoint, nor the benefits of trying to 

engage passengers in conversation to see if they look nervous and “might be a 

terrorist;” these types of things squarely fall within the “expertise” of the agency.  

Rather, Plaintiff/Appellant challenges whether a particular method of search is 

constitutionally-compliant, a subject that the TSA is not qualified to consider.  

“Adjudication of the constitutionality of congressional enactments has generally been 

thought beyond the jurisdiction of administrative agencies.” Public Utilities Comm'n 

v. United States, 355 U.S. 534, 539, 78 S.Ct. 446 (1958); see also Johnson v. 

Robinson, 415 U.S. 361, 94 S.Ct. 1160 (1974).  As the subject matter is outside of the 
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TSA‟s area of expertise, it would be improper to direct the TSA to hold proceedings, 

and further would amount to no more than the fox guarding the hen house. 

The government also makes much ado about the administrative record it filed 

in the EPIC case.  See Appellee Brief, p. 33.  The EPIC case was a completely 

different challenge, primarily asserting that the TSA failed to follow the 

Administrative Procedures Act.  In order for an administrative record to be sufficient 

for § 46110 purposes, it must be relevant to the challenge.  If a sufficient 

administrative record does not exist for the Court of Appeals to review, the challenge 

cannot occur there. 

The Plaintiff/Appellant has obtained the “administrative record” that was filed 

in the EPIC case, and it consists almost exclusively of technical documents and 

passenger complaints
1
.  While a fascinating read for a computer scientist such as 

Plaintiff/Appellant, these documents in no way settle the question of constitutionality.  

Again, nor could they: answering the question of constitutionality is outside of the 

scope of the TSA‟s authority. 

 

                                           
1
 While Plaintiff/Appellant would be happy to file these documents with the Court, 

they are lengthy, and the version in his possession is of low enough print quality that 

they are difficult to read; Defendant/Appellee likely has originals and would be in a 

better position to provide these to the Court, if the Court so desires. 
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V. Other Government Tangents Have No Bearing 

Irrelevant Facts Ignored, Not Stipulated 

In the Appellee‟s Brief, much discussion occurs that is completely irrelevant to 

the question at hand: whether or not the District Court has jurisdiction.  The 

government spends much time discussing its authority in the field of air safety, its 

current procedures, privacy safeguards, etc.  Plaintiff/Appellant wishes to make clear 

that these facts are not addressed because they have no bearing on the matter at hand, 

not because they are stipulated to. 

 

Plaintiff/Appellant Has Standing 

 The government has never moved for dismissal based on lack of standing.  

However, it has repeatedly hinted in both the District Court and this Court that the 

court might want to consider standing.  See, for example, Appellee Brief, p. 25, 

footnote 9.  The Plaintiff/Appellant properly demonstrated standing in his original 

complaint and attached declaration based on an extremely high likelihood of 

encountering nude body scanners and/or invasive pat-downs in the future due to 

frequent flying.  See Dist. Ct., Declaration of Jonathan Corbett in Support of 

Temporary Restraining Order and/or Preliminary Injunction, ¶ 10.  As this case has 

drawn on, the government seems to suggest that maybe the “future” has passed and 
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the Plaintiff/Appellant no longer has standing, despite the fact that the 

Plaintiff/Appellant‟s complaint clearly notes that he flies 30+ segments annually, and 

there is nothing to indicate that these annual stats have changed. 

The notion that in 30 segments the Plaintiff/Appellant would not be directed to 

one of the nude body scanners in use at nearly every major airport in this country is 

mathematically absurd.  See District Court, Reply to Defendant‟s Objection to 

Plaintiff‟s Motion for TRO/PI, p. 11.  Notwithstanding, the government seems 

hopeful for a sua sponte review of standing, as it knows that Plaintiff/Appellant, if 

given a chance to respond to a motion to dismiss based on standing, would prevail.   

Defendant/Appellee knows this not only because it is aware of the math, but 

also because it was notified, long prior to filing its brief, that the odds have indeed 

come to fruition: Plaintiff/Appellant was ejected from a security checkpoint on 

August 27
th

, 2011 by TSA employees.  During this encounter, a Transportation 

Security Manager
2
 told the Plaintiff/Appellant that he would not be allowed to fly 

unless he submitted to a “pat-down” search of his genitals and buttocks. 

The Defendant/Appellee would surely argue that one encounter does not mean 

that there will be a future encounter.  See Los Angeles v. Lyons, 461 U.S. 95, 103 

S.Ct. 1660 (1983).  However, Plaintiff/Appellant was again ejected from a security 

                                           
2
 Transportation Security Manager is the title given to the TSA‟s first level of 

management; this person directs the screening activity at an airport, and is required to 

be present in the building in order for airport security checkpoints to operate. 
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checkpoint on November 1
st
, 2011, for the same reason.  Based on the government‟s 

own admissions regarding the increasing use of nude body scanners, there is no 

reason to think that this will not continue to occur to Plaintiff/Appellant. 

When this appeal is decided in the Plaintiff/Appellant‟s favor, he will seek 

leave to amend his complaint to clarify standing, as seeking to amend a complaint 

dismissed for lack of jurisdiction to clarify standing would be premature.  However, 

if this court does sua sponte determine that standing lacks, Plaintiff/Appellant 

requests the case be remanded for the District Court to consider a motion for leave to 

amend. 

 

Claim is Ripe 

 Defendant/Appellee claims that if the SOP is not “final” for the purposes of § 

46110, it may not be ripe for review in any court.  See Appellee Brief, p. 38.  This is 

patently absurd in light of the fact that searches are actually occurring, every day.  

The notion that an administrative agency can get away with unconstitutional behavior 

until it finishes up with some kind of secret proceedings and presents the results to a 

court for review is absolutely unfounded in law and reality, and not worthy of serious 

consideration or discussion. 
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Money Damages Unnecessary 

 Defendant/Appellee suggests that if the Plaintiff/Appellant had asked for 

money damages, perhaps the District Court would have jurisdiction.  See Appellee 

Brief, p. 47.  Numerous courts have rejected that a § 46110-applicable claim is 

removed from § 46110 limitations simply by adding money damages.  See Crist v. 

Leippe at 805 (9th Cir. 1998). 

However, when this appeal is decided in the Plaintiff/Appellant‟s favor, he will 

seek leave to amend his complaint to add actual damages resulting from the two 

ejection incidents described above, as seeking to amend a complaint dismissed for 

lack of jurisdiction to add damages would be premature.  However, if this court does 

sua sponte determine that money damages make or break this appeal, 

Plaintiff/Appellant requests the case be remanded for the District Court to consider a 

motion for leave to amend. 

 

Sue Sponte Transfer Possible But Not Requested 

 The government argues that “[t]he plaintiff‟s failure to petition for review in 

this Court under § 46110 bars the Court from exercising jurisdiction under that 

provision.”  Appellee Brief, p. 25, footnote 9.  This is flatly a misstatement of law.  

See Gilmore v. Gonzales, 435 F.3d 1125, 1149, 1150 (9th Cir. 2006). 
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 However, the Plaintiff/Appellant respectfully requests, with apparent 

agreement by the Defendant/Appellee, that this Court not transfer the case to itself at 

this time.  The issue of whether § 46110 applies to the TSA‟s nude body scanner and 

genital pat-down program is currently being litigated in no less than four circuits, and 

it seems nearly certain to reach the Supreme Court regardless of on which side the 

Courts of Appeals rule.  The merits of the case should not be reached until proper 

jurisdiction is confirmed. 

 Notwithstanding, if this Court decides to sua sponte transfer this case to itself, 

the Plaintiff/Appellant respectfully requests time to file additional briefs and motions 

before this Court rules on the merits of this case. 

 

 

Dated:  Miami, Florida   Respectfully submitted, 

  November 10th, 2011    

       ________________________________ 

       Jonathan Corbett 
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