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UNITED STATES COURT OF APPEALS 

FOR THE 11
TH

 CIRCUIT 

 

Jonathan Corbett, 

                 Appellant 

 

v. 

 

United States of America, 

                    Appellee 

 

   

 Case No. 11-12426 

                         

            

          CROSS-MOTION FOR 

          RECONSIDERATION 

           

  

 

I. SUMMARY 

 On February 27
th
, 2012, this Court affirmed the decision of the District 

Court in dismissing Appellant Jonathan Corbett’s civil action against Appellee 

United States of America.  Appellee, apparently unsatisfied with the implications 

of the dismissal, filed a “Motion for Clarification” on March 2
nd

, 2012.   

As Appellee actually seeks to have the Court change its opinion, rather than 

simply expound upon it, its motion is more properly a motion for reconsideration.  

Corbett timely cross-moves for reconsideration in the form of either completely 

setting aside its opinion and reversing the District Court, or in the alternative by 

transferring the case to itself via 28 U.S.C. § 1631. 
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II. OPINION OF THE COURT & APPELLEE’S MOTION 

 Corbett argued before this Court that there were multiple grounds for the 

reversal of the lower court’s dismissal of his original case, however relevant to the 

Appellee’s motion and this cross-motion
1
 is substantially only the constitutional 

due process issue raised: Can a Court of Appeals provide meaningful review of 

Corbett’s original claim? 

 This Court’s opinion answers that question in the affirmative by noting that 

28 USC § 2347 affords the Court great latitude to order record-building activities 

both within the agency and via the assistance of a District Court.  Slip opinion at 8. 

 Appellee’s motion argues that 28 USC § 2347 does not apply to the TSA 

and ever-so-gently suggests that the court may have erred in this regard.  The 

Appellee suggests instead that record-building could be accomplished by way of 

49 USC § 46110(c). 

 Corbett takes no position on whether 28 USC § 2347 applies to the TSA, 

other than to note that Appellee’s claim is suspicious since 28 USC § 2341(3)(B) 

applies the statute to orders of “the Secretary of Transportation” and Appellee 

admits it is the “Under Secretary of Transportation for Security” as defined by 49 

                                                           
1 This should not be construed as a waiver of Appellant’s right to petition the U.S. 
Supreme Court for a review of this Court’s opinion as it relates to his other 
arguments, and he therefore re-alleges all arguments made in his appellate brief 
as if stated herein to the extent necessary to preserve them on appeal. 
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USC § 46110(c), and that any suspicion is further compounded by the Appellee’s 

failure to cite any relevant case law (Suburban O’Hare Comm’n applies to the 

F.A.A., and though both agencies “deal with airplanes,” they are distinct).  Instead, 

Corbett requests action from this Court flowing from its future decision on 

Appellee’s assertion that it does not apply, regardless of the nature of that decision. 

 

III. ARGUMENT 

A. IF 28 USC § 2347 DOES NOT APPLY, CORBETT’S DUE PROCESS 

RIGHTS WOULD BE ABRIGED  

Appellee argues that while 28 USC § 2347 does not apply, this Court can 

grant similar relief under 49 USC § 46110(c).  Appellee’s Motion, p. 4.  But, a 

brief comparison of the statutes show that the remedies set forth by the two 

statutes differ substantially: 

(b) ... the court shall—  

(1) remand the proceedings to the agency to hold a 

hearing, when a hearing is required by law;  

(2) pass on the issues presented ... or  

(3) transfer the proceedings to a district court... 

28 USC § 2347(b) 
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...the court has exclusive jurisdiction to affirm, 

amend, modify, or set aside any part of the order and may 

order ... further proceedings. ... Findings of fact by the 

Secretary, Under Secretary, or Administrator, if supported 

by substantial evidence, are conclusive. 

49 USC § 46110(c) 

 The difference is stark.  While the statute that the Court relied on in its 

opinion allows for transfer to a District Court, which would afford the Plaintiff all 

of the rights he seeks – full discovery, a jury trial, the ability to call witnesses, etc. 

– the statute the Appellee suggests provides only for vague “further proceedings.”  

While the statute that the Court relied on does not give deference to agency-

generated findings of fact, the statute the Appellee suggests requires extreme 

deference to agency findings. 

 The fact of the matter is that Corbett is entitled to a full and fair trial in his 

challenge to the constitutionality of his government’s actions.  It is unclear to 

Corbett, after diligent research, that a court has ever interpreted 49 USC § 46110(c) 

in a way that granted a petitioner full discovery, a jury trial, the ability to call 

witnesses, etc.  A possibility that the law might allow for a Court to consider such 

action is a far cry from satisfying the due process that Corbett demands as of right. 
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 Corbett is also entitled to present evidence on equal footing with the TSA.  

Corbett has argued since the District Court that 49 USC § 46110 was intended by 

Congress only to cover quasi-judicial proceedings, even though Corbett must 

concede that many courts have defined its scope more broadly.  However, 

Corbett’s argument is again supported by the plain language of the statute in 

section (c), which gives deference to agency findings of fact.  Giving deference to 

agency findings of fact makes plenty of sense – when the opposing party was 

allowed to present evidence that was considered when making those findings of 

fact!  The idea that at no time – within the agency, in a courtroom, or otherwise – 

can Corbett’s evidence be weighed on an even scale with that of the agency is 

incompatible with the Constitution.  The government is not entitled to have its 

evidence weigh more simply because it is the government, but that would be the 

outcome since Corbett was not included in any kind of intra-agency proceeding, 

quasi-judicial or otherwise, and therefore all “findings of fact” thus far made by the 

TSA were based solely on its own evidence. 

 Absent a clear grant of power to this Court by Congress via a statute like 28 

USC § 2347(b) that would allow Corbett a legitimate day in court, this Court must 

re-consider that 49 USC § 46110 would be unconstitutional as applied. 
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B. IF 28 USC § 2347 DOES APPLY, CORBETT RESPECTFULLY REQUESTS 

THIS COURT APPLY IT  

This Court has ruled that jurisdiction of Corbett’s original claim is properly 

with the Courts of Appeals.  This Court has authority to take over the original 

proceedings by way of 28 U.S.C. § 1631.  Gilmore v. Gonzales, 435 F.3d 1125, 

1149, 1150 (9th Cir. 2006). 

In the event that this Court rejects Appellee’s argument regarding the 

applicability of 28 USC § 2347, it is in the interest of justice to transfer the original 

proceeding to this Court and apply the remedy offered in § 2347(b)(3), and Corbett 

respectfully moves the Court to do so in that event. 

 

1. Transfer is In The Interest of Justice Because Time is Of the Essence 

 The original complaint made by Corbett alleges a constitutional violation 

that happens thousands of times on a daily basis, and continues to happen for each 

day the complaint is not addressed as a result of jurisdictional and procedural red 

tape.  Accepting Corbett’s well-plead complaint as true (as is appropriate for this 

analysis), justice is served by addressing the issue as quickly as possible.  Indeed, 

even were the Court to assume Corbett’s complaint was completely false, 

vindicating the government’s search techniques would also be in the interest of 
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justice.  Denying a transfer would simply increase the amount of time until the 

underlying claim is reviewed while Corbett petitions the Supreme Court and/or re-

files his original claim in this Court.  This would also increase costs for all parties 

involved, wasting the time of all parties – as well as this Court – in the process. 

 Further, time is of the essence because 49 USC § 46110(a) requires that 

Corbett’s original complaint “must be filed not later than 60 days after the order is 

issued.”  While the same section does allow a court to grant exceptions when 

“reasonable grounds” exist, if Corbett has to re-file his original claim in this Court, 

hs claim is subjected to yet another hurdle before its day in court can be had. 

 

2. The Remedy Offered in § 2347(b)(3) is Appropriate Because Corbett Never 

Had – And Can Otherwise Never Have – An Opportunity To Present 

Evidence  

Remanding to an agency for further proceedings is appropriate in 

circumstances where the subject matter in question falls under the expertise of that 

agency.  Mace v. Skinner, 34 F.3d 854, 858 (9th Cir. 1994), Immigration & Nat. 

Svc. v. Orlando Ventura, 537 U.S. 12, 16-17 (2002) (“Generally speaking, a court 

of appeals should remand a case to an agency for decision of a matter that statutes 

place primarily in agency hands.”).  For example, the FAA may be in a better 
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position than a court to determine whether a pilot operated an aircraft recklessly in 

a proceeding on his or her pilot’s license.  Because the TSA has no expertise in 

constitutional law, the sole basis for Corbett’s original claim, it would be 

inappropriate to remand to the TSA for proceedings. 

Additionally, proceedings within the TSA would be frustrated by the TSA’s 

claim that virtually everything is “Sensitive Security Information
2
” and therefore 

cannot be discussed in public.  The TSA slaps the SSI label on documents and 

facts completely arbitrarily (at best), and on many occasions it has applied the label 

to documents that it would find embarrassing.  For example, on the “arbitrary” 

side, the TSA once labeled a flyer announcing the retirement of a secretary and the 

availability of “coffee and Krispy Kreme doughnuts” at her farewell gathering.  

See Exhibit A, “Secrecy -- For TSA, Just Another Tool of the Trade.”  The 

Huffington Post.  http://www.huffingtonpost.com/fred-gevalt/secrecy----for-tsa-

just-a_b_570393.html. On the “embarrassing” side, the TSA regularly releases 

videos of security checkpoints when requested under the Freedom of Information 

Act, however it deemed a security checkpoint video that contained Corbett to be 

“SSI” when he requested the same in August 2011 because it showed a manager 

unlawfully detaining Corbett.  See Corbett v. Transportation Security 

                                                           
2 See 49 CFR §§ 15, 1520. 
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Administration, 12-CV-20863 (S.D.F.L. 2012), Complaint, paragraph 79.  

Discovery oversight by a District Court is therefore necessary.   

Finally, it would be further inappropriate to remand to the TSA because no 

procedure for such proceedings exists within the TSA, and the TSA has neither 

expertise nor incentive to create a fair procedure for a one-time proceeding such as 

this.  

Should this Court conclude that transfer to itself is appropriate but § 

2347(b)(3) is not the appropriate next step, Corbett respectfully requests that this 

Court stay further proceedings pending a petition for review to the U.S. Supreme 

Court (or expiration of the time to do so) of this Court’s decision to affirm the 

judgment of the District Court.  In any event, Corbett notes that since he has not 

had an opportunity to argue his case-in-chief, this Court cannot reach the merits of 

the case immediately after transfer. 

 

IV. CONCLUSION 

For the above reasons, the Appellant requests that this Court rule on the 

applicability of 28 USC § 2347 and order that: 
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a) If the Court accepts the Appellee’s claim that § 2347 is inapplicable, set 

aside this Court’s original judgment and reverse and remand to the 

District Court 

b) If the Court rejects the Appellee’s claim that § 2347 is inapplicable, 

transfer the original case to this Court and either: 

i. Order District Court proceedings pursuant to 28 USC § 

2347(b)(3), or 

ii. Stay proceedings pending a petition to the U.S. Supreme Court 

 

 

 

 

 

 

 

 

 

 

 

Dated:  Miami, Florida   Respectfully submitted, 

   March 16
th

, 2012               

______________________________ 

           Jonathan Corbett 

            Plaintiff, Pro Se 

          100 Lincoln Road, #726 

            Miami Beach, FL 33139 

       E-mail: jcorbett@fourtentech.com  
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Fred Gevalt

Executive Producer, 'Please Remove Your Shoes'

Posted: May 10, 2010 01:55 PM 

Secrecy -- For TSA, Just Another Tool of the Trade 

 

"The very word 'secrecy' is repugnant in a free and open society; and we are as a people inherently and historically opposed to 
secret societies, to secret oaths, and to secret proceedings." ~ John F. Kennedy

Sensitive Security Information, or SSI, was born in the seventies with the Transportation Security Act of 1974 -- a reaction to 
airline hijackings along with the first rudimentary examples of airport screening. SSI was intended to restrain outright 
dissemination of material deemed detrimental to security, while granting access to airlines and other "porous" stakeholders with 
a "need to know." But in the seventies its congressional authors and even Richard Nixon couldnʼt have possessed the 
imagination to predict something as Orwellian and colossal as the Department of Homeland Security and TSA. 

With their brusque arrival in late 2001 and early 2002, however, it shouldnʼt have surprised us that the new organizations would 
so enthusiastically embrace a form of security classification thatʼs not really classified, and consequently isnʼt accountable to 
established policy as are "Confidential" and "Top Secret." From the governmentʼs standpoint it has the same practical benefit: it 
blocks information that cannot be requested by you or me under the Freedom of Information Act, or "FOIA," for short. 

Documents stamped SSI, are TSAʼs own version of tranched toxic mortgages, because once stashed away, nobody
understands their scope, their connection, their importance, or even where to find them. And of course we donʼt even know they 
exist. The motive for all this most of the time is to spare the agency embarrassment. But that doesnʼt make them any less 
devastating for citizens, dedicated TSA employees, and the process of democratic government. 

In January of 2005, a commercial pilot in Massachusetts was labeled "a security risk" by TSA and barred from flying aircraft 
larger than the Cessnas that Cape Air was using to haul passengers from Boston to Cape Cod. He eventually prevailed, but not 
without the intervention of the ACLU and months of Kafkaesque activity without due process, because TSA imposed SSI status 
on the charges so that his lawyers didnʼt even know what to defend. (One might have thought that for a lawsuit, "need to know" 
would be pretty fundamental. Isnʼt that the reason for "discovery?") 

Our documentary Please Remove Your Shoes reveals an incident in 2006 in which a federal air marshal reported corruption 
about his office to the House Judiciary Committee. After TSA requested a courtesy copy of the congressional report, it labeled it 
SSI, preventing its disclosure to the public, or even certain members of Congress, presumably because they didnʼt have a "need 
to know." In another whistleblower case, a Federal Air Marshal was fired for publicizing an insensitive incident to the press, even 
though the TSA three years later "retroclassified" the details to justify their action. 

116kLike
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Recalling times when TSA was automatically inking "sensitive security information" on everything it typed, a flyer was found in a 
Las Vegas field office advertising the retirement of a secretary there, and the fact that "coffee and Krispy Kreme doughnuts 
would be available at 4:00 in room 356 for all attendees who cared to see her off." 

Ironically, the biggest loser from the bad habit of hiding everything can be government itself. Steven Aftergood of the Federation 
of American Scientists (a watchdog of government secrecy since the Manhattan Project), was one of my early interviewees. He 
cites the case of Unabomber Ted Kaczynski as a perfect example: After 18 years of fruitless hunting by the FBI, the details of his 
case were finally released to the public, where they appeared in a newspaper, to be read by Kaczynskiʼs younger brother David. 
Recognizing items of his brother, David called the FBI and gave them the location of a woodland cabin in Montana. The 
Unabomber was arrested shortly thereafter. 

One would hope that TSA could learn from these examples, but they clearly cannot. Secrecy in this agency is a blight on all its 
activities, the integrity of its management, and frustrates intelligent discussion on its policies, budget, employment practices, and 
relations with the citizenry. Brian Sullivan, a former FAA Special Agent and key participant in Please Remove Your Shoes, 
forwarded me the following email from an anonymous TSA employee: 

Brian: The latest near tragedy with the Times Square bombing attempt and now the NFL (No Fly List - authorʼs note) issue, 
should have everybody looking once again at the air carriers having the ability to call the shots when it comes to aviation 
security. TSA has contracted the NFL implementation process out and itʼs a mess. As usual, TSA is lying about the whole thing. I 
can't give specifics due to SSI rules, but congress should be holding hearings on what TSA and the air carriers have been doing 
and someone should FOIA all the correspondence between the carriers and TSA on Secure Flight. To me, it is tantamount to 
criminal negligence. 

While the current administration can scarcely be criticized for creation of a super agency developed under its predecessor, 
neither has it been able to open it up its practices to the healthy light of day for all, including congress, to oversee. And nothing 
else is likely to help. 

"Transparency in government." There is a nice ring to it, though, isn't there?
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