
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JONATHAN CORBETT,

Plaintiff,
CITY DEFENDANTS'
STATEMENT OF
UNDISPUTED FACTS
PURSUANT TO LOCAL
CIVIL RULE 56.1

-agalnst-

CITY OF NEW YORK, RAYMOND KELLY, OFFICER
DOES 1 through 4, 1l-cv-03s49 (CBAXJMA)

Defendants

Defendants City of New York and Police Commissioner Rayrnond Kelly submit

this statement pursuant to Local Rule 56.1 of the Local Rules of the United States District Courts

for the Southern and Eastern Districts of New York, to set forth the material facts as to which

they contend there is no genuine issue to be tried:

l. Plaintiff is a Caucasian male. (See Zgodny Decl. Ex. A, Pl. Amend. Compl. at

nnt,22.)

2. Plaintiff has been a resident of the State of Florida since 2007 and was living in

Florida at the time of the incident that gives rise to this lawsuit. (See Zgodny Decl. Ex. B, Pl.

Dep. at 3:8- 10; 17 :1-3:' 8 I : I 5-25.)

3. Plaintiff has been studying the law as a hobby since 2002. (ld. at 131:16-22.)

4. Plaintiff invests two hundred hours a year in researching, writing, testifying, or

defending his lawsuits. (Id. at l3l :23-25; 132:l-2.)

5. Plaintiff learned through studying the law of the Supreme Court case TerÐ¡ v.

Ohio and the meaning of a "Terry search". (ld. at 13 1 :5- i 7.)



6. On or about July 20, 2010, plaintiff filed a complaint with the United States

District Court for the Eastern District of New York naming the City of New York and Officer

Does I through 4. (See Docket Entry No. 1.)

I . Plaintiff has gained media attention from other lawsuits he has brought, including

a lawsuit against Transportation Security Administration ("TSA") in which plaintiff maintains a

blog, and has threatened to focus the same media attention on the instant lawsuit if the City does

not settle the case. (See Zgodny Decl. Ex. G, email from plaintiff dated March 8, 201 l.)

8. On or about October 24,2011, defendant City of New York answered the

complaint. (Id. at Docket Entry No. 12.)

9. On or about October 25,2011, an Initial Conference between the parties took

place before the then Magistrate Judge assigned to the case, Honorable Andrew L. Carter, setting

a discovery schedule requiring fact discovery to be completed by Aprll 25,2012. (Id. at Docket

Entry No. 14.)

10. On or about December 8,2012, the case was transferred from Magistrate Judge

Carter to Magistrate Judge Joan M. Azrack. (See Court Docket Sheet.)

11. On or about January 23,2012, the parties attended an in-person discovery

conference before Magistrate Judge Azrack during which plaintiff inspected a photo array

containing fifty-four photographs of all of the plainclothes officers from the 77th precinct on

duty at the time of the alleged incident together with fillers. (ld. at Docket Entry No. 21 and22;

Zgodny Decl. Ex. C, City defendant's December 8, 201 1 Letter Motion at Docket Entry No. 15.)

12. Plaintiff identified two officers from the photo array as being involved in the

alleged incident; however, based upon the City defendant's investigation, the two officers that

plaintiff identified could not have possibly been involved in the alleged incident because one of
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the officers was retired at the time and the other officer was not on duty at the time of the alleged

incident. (ld. at Docket Entry No.25; see generally and FNl, Zgodny Decl. Ex. D, City

defendant's February 73,2072 Letter in response to plaintiffs pre-motion conference at Docket

Entry No. 25.)

13. On or about February 24,2072, plaintiff filed a First Amended Complaint in this

action, and added Police Commissioner Raymond Kelly as a defendant. (Pl. Amend. Compl.;

Docket Entry No. 26.)

14. On or about March 9,2072, defendants City and Kelly answered plaintiff s First

Amended Complaint. (See Docket Entry No. 27.)

15. In the First Amended Complaint, plaintiff alleges that defendants City and Kelly

violated his civil rights. (See generally Pl. Amend. Compl.)

16. In the First Amended Complaint, plaintiff alleges that on or about June 17,2071,

at approximately l2'35 a.m., in the vicinity of the northeast corner of Schenectady Avenue and

Sterling Place in Brooklyn, New York, plaintiff observed four men in an unmarked vehicle in

plainclothes. (ld. 1TI1 7-1 9.)

11. Police Commissioner Kelly had no involvement in the alleged incident. (Pl. Dep.

at 7 4:15-23.)

18. Plaintiff alleges that one of the men identified himself as a Police Officer by

simply stating, "police". (Pl. Dep. at 116:2-5.)

19. The driver of the vehicle called plaintiff over by stating, "come here I want to talk

to you." (Id. at 1 I 3: 1-9.)

20. None of the four men in the vehicle were wearing police uniforms. (Id. at 58:8-

14;125:l-6.)
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21. Plaintiff did not observe any of the four men were wearing police badges. (Id. at

125:19-22; 138:12-13 I 40:1 3- I 5.)

22. Plaintiff did not observe any of the four men were wearing anything that had any

NYPD orpolice insignia. (ld. at 143:6-8.)

23. Plaintiff did not observe any of the four men carrying guns. (Id. at 728:l-2, 13-

16.)

24. Plaintiff did not observe any of the four men carrying batons. (Id. at 129:25;

130:1.)

25. Plaintiff did not remember seeing any of the four men carrying police radios. (Id.

at 130:2-4.)

26. None of the four men were carying pepper spray. (Id. at 150:2-4.)

The vehicle they were driving was an unmarked sedan. (Id. at 109:2-5;111:11-21

I 3.)

28. There was nothing inside the vehicle that had any precinct or New York City

Police Department insignia. (Id. at 125 16-18; 143:3-5.)

29. There were no lights or sirens inside the vehicle and no police lights or sirens

were ever turned on. (ld. at 124:13-16; Id. at 166:12-14.)

30. Plaintiff believed these men to be police officers because they were in a group of

four traveling in an unmarked sedan and driving at a slow speed. (Id. at 108:23-25;109:l-25;

110:1-12.)

31. Plaintiff believed that there was a computer or some type of computer screen and

what appeared to be a radio inside the vehicle. (ld. at 123: 6-22;124:9-22.)

-4



32. Plaintiff interacted with the men for approximately ten minutes. (Id. at 165:13-

14.)

33. Plaintiff never asked any of the men for their names or precinct, (ld. at 140:16-

18;142:21-23.)

34. Plaintiff had a camera with him during this alleged incident but never took any

photographs of the men or the vehicle. (Id. at 188:9-22.)

35. Plaintiff never took down a license plate number from the alleged unmarked

vehicle. (Id. at 111:17-19.)

36. Plaintiff does not recall with any specificity what any of the men looked like. He

does not recall what they were wearing, and cannot describe general characteristics such as race

or hair color. (Id. at 113 16-25; 114:1-15; I17'21-25; 118:l-22; Il9:l-25; 120:l-21; l2l:4-25;

122:1-7.)

37. Plaintiff refused to answer questions that were posed by the unidentified men

related to where plaintiff was going, where he was coming from and what he was doing. (Id. at

1 1 6:6-25 ; 1 17 :1 -5 ; 122:8-1 4.)

38. Plaintiff refused to provide identif,rcation to the unidentified men and never

produced any identification. (Id. at 136:3-4; Pl. Amend. Compl. a|1129,53.)

39. Plaintiff did not feel that it was any of their business as to where he was going or

where he was coming frorn. (P1. Dep. at 116:6-25;117:l-5.)

40. Plaintiff alleges that one of the men informed him that plaintiff was the subject of

a narcotics investigation. (Id. at 126:21-24.)
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4l. Plaintiff alleges that one of the men from the vehicle told plaintiff he was going to

search him and plaintiff responded by stating that he would not interfere with the man's search.

(Id. at 126:17 -24; 127 :15-17 .)

42. Plaintiff alleges that he was patted down by one of the men while two of the men

stayed in the car and one other man was outside on the other side of the car. (Id. at 134:7-13;

139:24-25; 140:l -9.)

43. After plaintiff was allegedly patted down he was asked to empty his pockets and

he refused. (ld. at 145:16-20.)

44. The men got back into the car and told plaintiff to "have a nice night." (Id. at

148:6-9; Pl. Amend. Compl. at fl54.)

45. Plaintiff never gave his identification or any of his personal belongings to any of

these men. (Pl. Dep. at 764:24-25; 165:2-4.)

46. Plaintiff never attempted to physically walk away and was prevented by anyone.

(Id. at 164:13-16.)

47 . Plaintiff was never touched by any of these men in anylvay other than the alleged

pat down. (Id. at 164:17-19.)

48. Plaintiff was never taken to a police precinct after this incident on the street. (Id.

at 183:4-6.)

49. Plaintiff was never given a desk appearance ticket or a summons after this

incident. (Id. at 183:16-19.)

50. No criminal charges were ever brought against Plaintiff. (Id. at 184:11-14.)

51. Plaintiff never had to appear in Court for any criminal charges. (ld. at 183:20-24.)

52. Plaintiff is not alleging anyphysical injuries. (Id. at 184:15-23.)
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53. Plaintiff has not sought any medical or psychological treatment of any kind

related to this incident. (ld. at 184:24-25; 1 85: I -6.)

54. The only damages plaintiff is alleging are the damages in violating his

constitutional rights. (ld.)

55. On or about li4ay 4, 2012, plaintiff requested that the City defendants further

investigate other speciaTized units in the confines of the 77'h precinct where the alleged incident

occurred in order to ascertain the identities of the officers involved in the alleged incident. (Court

Docket Sheet at No. 36.)

56. Based upon plaintiffs assertion that this incident involved four plainclothes

officers driving together in an unmarked vehicle, the City defendants endeavored to ascertain the

identities of any plainclothes officers who may have been working in groups of four in unmarked

vehicles on the date of the alleged incident and who were assigned to Brooklyn North Narcotics

or Anticrime units within the confines of the Tlth Precinct. (Zgodny Decl. Ex. E, City

defendants' May 18, 2012 Status Report at Docket Entry No. 37; see generally Pl. Amend.

Compl. describing alleged incident.)

57 . Defendant City conducted an investigation of the Brooklyn North Narcotics Unit,

the Anticrime Unit, as well as the Brooklyn Gang Squad Detective Bureau and determined that

there were no officers traveling in groups of four in an unmarked vehicle in the confines of the

TTthprecinct. The City's investigation further revealed that there were no officers traveling in

groups of four in marked vehicles either on the date and time of the alleged incident. (Zgodny

Decl. Ex. F, City defendants' June 18,2012 Status Report at Docket Entry No. 38.)

58. Based upon tlie City's investigation, plaintiff voluntarily dismissed the John Doe

"officers". (ld. at 39 and 40.)
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59. On or about July 9, 2072, plaintiff filed a Motion for Leave to file a Second

Amended Complaint and Motion for a Preliminary Injunction.

Dated: New York, New York
August 6,2072

MICHAEL A. CARDOZO
Corporation Counsel of the
City of New York
Attorneyfor Defendants City and Raymond Kelly
100 Church Street, Room 3-186
New York, New York 10007
(2r2) 788-1300

By:
V v
Assistant Corporation Counsel
Special Federal Litigation Division

8


