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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

 

Jonathan Corbett 

         Petitioner 

 

v. 

 

United States Department of  

Homeland Security, 

         Respondent 

 

  

 

 No. 12-________ 

 

 

 

 MOTION TO STAY ORDER  

     

 

 Jonathan Corbett, pro se Petitioner, hereby moves this Court to enjoin the 

Transportation Security Administration from certain unconstitutional search 

procedures as described herein under Fed. R. App. P., Rule 18, 28 U.S.C. § 2342, 

and/or 49 U.S.C. § 46110(c). 

 

I. BACKGROUND 

In or around October 2010, the Transportation Security Administration 

(“TSA”) began implementation of a secret order requiring the inspection of the 

genitals, breasts, and buttocks of everyday travelers seeking to pass through airport 

security checkpoints across this nation.  See Exhibit A, Corbett v. United States, 

10-CV-24106 (S.D.F.L), Declaration of [TSA Administrator] John Pistole, ¶ 48 

(“…pat-down for the breast area … inspection of the upper thigh and groin 

area…”). This search was ordered for use as primary screening, meaning that the 
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search is the first in the line of TSA inspections and is performed without suspicion 

or as a later part of a search program that “escalates in intrusiveness.”  Id., ¶ 25. 

 The order has not been released publicly1, but it is clear through the TSA’s 

own public admissions that it has two distinct components: 1) the “nude body 

scanner2” component, which involves devices that create images of a person 

without his or her clothing using x-rays or other radiation for inspection by either a 

TSA screener or an automated system, and 2) the “pat-down” component, a police 

frisk-style search that requires TSA screeners to use their hands to physically touch 

the genitals, buttocks, and breasts of the traveler being searched (collectively, the 

“genital inspection program”).  While the TSA is still in the process of 

implementing this order and therefore many travelers will still find themselves 

proceeding through the tried-and-true metal detectors, a consistently increasing 

percentage are required to submit to the genital inspection program, presently to 

the tune of at least 100,000 individuals daily. 

This petition seeks to have this Court declare both components of the TSA’s 

genital inspection program unconstitutional under the Fourth Amendment to the 

U.S. Constitution.  In order to pass constitutional muster, checkpoint stops must be 

                                                           
1 The SOP is alleged by the TSA to constitute “Sensitive Security Information.”  Id., 
p. 9, fn. 1; see also 49 U.S.C. 114, 40119. 
2 Nude body scanners have been given a plethora of names, which include Whole 
Body Imaging (WBI), Advanced Imaging Technology (AIT), Backscatter X-Rays 
(BKSX), and Millimeter Wave Devices (MMW).  This petition refers to all such 
designated devices. 
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evaluated against a three-pronged test most clearly described in Illinois v. Lidster, 

540 U.S. 419, 427 (2004).  Additionally, suspicionless, “administrative searches” 

such as those ordered by the TSA must be evaluated against a stricter standard 

limiting their scope, as articulated in United States v. Aukai, 497 F.3d 955, 960 (9th 

Cir. 2007).  The TSA’s genital inspection program can pass neither of these tests. 

 

II. LEGAL STANDARD 

The test for determining a motion for stay pending review is long settled: the 

Court must consider: (1) whether the stay applicant has made a strong showing that 

he is likely to succeed on the merits; (2) whether the applicant will be irreparably 

injured absent a stay; (3) whether issuance of the stay will substantially injure the 

other parties interested in the proceeding; and (4) where the public interest lies.” 

Hilton v. Braunskill, 481 U.S. 770, 776 (1987), citing with approval Garcia-Mir v. 

Meese, 781 F.2d 1450, 1453 (11th Cir. 1986); see also Winter v. Natural Res. Def. 

Council, 555 U.S. 7 (2008). 

A strong showing towards some parts of the test can balance a more modest 

showing on others.  For example, if Petitioner shows a “likelihood of irreparable 

injury and that the injunction is in the public interest,” an “injunction is appropriate 

when a [petitioner] demonstrates that serious questions going to the merits were 

raised and the balance of hardships tips sharply in the [petitioner’s] favor.”  
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Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1134, 1135 (9th Cir. 

2011). 

 

III. ARGUMENT 

A. Petitioner is Likely to Succeed On The Merits 

 The TSA order relevant to this action institutes the most invasive search, 

without suspicion, ever ordered by any agency of any federal or state entity of the 

general public in the history of this great nation.  This is a bold statement, but 

Petitioner challenges the learned judges of this Court as well as the largest law firm 

in the world to recall another time in our history where up to 2 million individuals 

daily were subjected to inspection of their genitals. 

 The nude body scanner component of the order uses electromagnetic 

radiation, in a manner that been independently tested for neither efficacy3 nor 

safety4 by the relevant scientific communities, to generate nude images of one’s 

body.   So that  there  is  no  doubt  as  to what these devices can and cannot depict,  

                                                           
3 And, internal testing has shown that the machine’s performance is abysmal.  
U.S. Rep. John Mica said of classified internal testing, “If we could reveal the 
failure rate, the American public would be outraged.”  See Exhibit A, “Just How 
Good Are the TSA’s Body Scanners?”  Pro Publica, Dec. 22nd, 2011. 
4 See Exhibit C, “TSA may back off airport body scanner health study,” CNN, Nov. 
17, 2011. 
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below is an image released by the TSA that was produced by nude body scanners5: 

 

 

 

 

 

 

 

 

 

 

These images expose every inch of one’s body to visual inspection by TSA 

employees and will reveal whether a man is circumcised, whether a woman is 

menstruating, scars, body anomalies, etc, ad nauseum.  To dispute that this search 

is highly invasive would be to insult this Court’s intelligence.  “We cannot 

conceive of a more basic subject of privacy than the naked body. The desire to 

                                                           
5 It should be noted that the images produced by nude body scanners are at least 
this clear – the image here is a small reprint, while the images viewed by TSA 
screeners are originals on large, high-resolution monitors.  “Using AIT, our officers 
are finding things like small packages of powder-based drugs hidden on the body. 
When I say small, I mean that one packet was smaller than a thumb print.”  See 
Exhibit D, TSA Acting Administrator Gale Rossides, “Advanced Imaging Technology 
- Yes, It's Worth It,” March 31st, 2010. 
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shield one's unclothed figure from view of strangers, and particularly strangers of 

the opposite sex, is impelled by elementary self-respect and personal dignity.”  

York v. Story, 324 F.2d 450 (9th Cir. 1963). 

 Petitioner respectfully submits to the Court that the desire to shield one’s 

figure from the touch of strangers is at least as fundamental as the desire to shield 

from view, particularly when it comes to one’s genitals, buttocks, and breasts.  The 

pat-down component of the TSA’s order requires screeners to move their hands 

along female breasts, to inspect the underwire of a female traveler’s bra, to feel 

female breasts for prosthetics6, to slide one’s fingers along the traveler’s buttocks, 

to slide one’s hands up the back of the traveler’s legs until the hand is stopped by 

the bottom of the buttocks, to inspect the waistband of the traveler’s pants by 

placing the screeners fingers inside of the waistband, and last but not least, to slide 

one’s hands up the traveler’s legs four times (each leg from front and back) starting 

from the ankles and moving up until “resistance” is met – the traveler’s penis, 

scrotum, or vulva7.  See Exhibit F, Declaration of Jonathan Corbett, ¶ 18. 

                                                           
6 Astoundingly, despite inspecting for prosthetics, TSA procedure upon finding a 
prosthetic in the breast area is to ask the traveler if they have a prosthesis, and if 
they answer in the affirmative, no further screening of the breast is done.  In 
other words, this highly invasive search is entirely futile. 
7 Some travelers report that their pat-down “wasn’t that bad.”  This is the result 
of the quiet refusal of many TSA screeners to conduct the pat-down in the 
manner ordered by the TSA.  See Exhibit E, “Internal TSA Audit Unveils ‘Big 
Problem’ With Newark Airport Security Measures,” CBS New York, Oct. 8, 2012.  
Notwithstanding, the TSA order mandates a search in the above fashion, which 
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 Airport searches must follow the U.S. Supreme Court’s guidelines regarding 

searches generally.  Lidster is a three-pronged test designed to determine whether a 

checkpoint stop comports with the Fourth Amendment.  The three prongs are “the 

gravity of the public concerns served by the seizure, the degree to which the 

seizure advances the public interest, and the severity of the interference with 

individual liberty.”  Lidster at 427 (2004). 

Suspicionless searches directed at the general public are held to a second, 

stricter standard.  While Petitioner does not dispute that the TSA has authority to 

conduct searches at airport security checkpoints (United States v. Aukai, 497 F.3d 

955, 960 (9th Cir. 2007) (en banc) (“Airport screening searches are constitutionally 

reasonable administrative searches”)), 50 years of case law relating to airport 

security screening shows that “[t]he scope of [TSA] searches is not limitless. A 

particular airport security screening search is constitutionally reasonable provided 

that it is no more extensive nor intensive than necessary, in the light of current 

technology, to detect the presence of weapons or explosives and that it is confined 

in good faith to that purpose.”  Aukai at 962 (citing United States v. Davis, 482 

F.2d 893, 913 (9th Cir. 1973)) (emphasis added). Even when administrative 

security interests are "legitimate and substantial," the interests “cannot be pursued 

                                                                                                                                                                                           

has been undisputed in Corbett v. United States, 458 Fed. Appx. 866 (11th Cir. 
2012), cert. denied (together with district court case, “Corbett I”), as well as any 
other case of which Petitioner is aware. 
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by means that broadly stifle fundamental personal liberties when the end can be 

more narrowly achieved.”  Shelton v. Tucker, 364 U.S. 479, 488 (1960). Fourth 

Amendment safeguards “dictate a critical examination of each element of the 

airport security program.”  Davis, 482 F.2d at 913. 

Other courts have also required that airport security searches be “minimally 

intrusive,” “well-tailored to protect personal privacy,” and again, “neither more 

extensive nor more intensive than necessary under the circumstances to rule out the 

presence of weapons or explosives.” United States v. Hartwell, 436 F.3d 174, 180 

(3rd Cir. 2006); Aukai at 962. Searches are reasonable if they “escalat[e] in 

invasiveness only after a lower level of screening disclose[s] a reason to conduct a 

more probing search.” Hartwell, 436 F.3d at 180. 

 While the TSA’s order would need to pass both a Lidster and an Aukai test 

in order to pass constitutional muster, for the purposes of deciding this motion, we 

discuss only the Aukai test since failing the Aukai test would necessitate a 

judgment for the Petitioner: “(1) the search is ‘no more extensive or intensive than 

necessary, in light of current technology, to detect the presence of weapons or 

explosives;’ (2) the search ‘is confined in good faith to that purpose;’ and (3) a 

potential passenger may avoid the search by choosing not to fly.”  Aukai at 962.  
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For the purposes of this motion, we will focus on parts 1 and 2, since failing any of 

the three parts of the Aukai test results in failing the entirety of the test8. 

 The TSA has stated that the purpose of the order was to detect non-metallic 

explosives that would not have been detectable through their previous search 

regimen.   See Pistole Decl., especially ¶ 32.  There exists at least 4 methods of 

detecting non-metallic explosives that are practical for airport security searches: 

bomb-sniffing dogs, explosive residue swabs, airborne explosive trace detection (a 

la “puffer machine”, a device that moves air around a traveler and samples it for 

explosives), and the nude body scanner/pat-down program.  Of these, the TSA has 

chosen the most invasive, least confined, and least effective method. 

 The U.S. Supreme Court has already clearly articulated that a sniff of a dog 

does not implicate one’s Fourth Amendment or privacy rights.  United States v. 

Place, 462 U.S. 696 (1983).  It takes no pollster to conclude that most people 

would prefer a dog’s nose passing past them to a virtual strip search or genital 

groping.  Airborne explosive trace detection can be thought of as, essentially, a 

mechanical bomb-sniffing dog, and similarly implicates no serious invasion of 

privacy when used in the airport screening setting.  See Exhibit H, “Explosive trace 

                                                           
8 It is unclear the extent to which the order dictates whether a traveler may avoid 
a search by choosing not to fly.  The TSA has threatened travelers who refuse a 
pat-down search with forcible search, fines, and arrest.  See Exhibit G, “TSA 
Investigating ‘Don’t Touch My Junk’ Passenger,” Wired Magazine, Nov. 16th, 2010.  
However, if this Court decides that the order fails parts 1 or 2 of the Aukai test, it 
is moot whether the order passes part 3. 
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detection portal machine,” Wikipedia.  Explosive residue swabbing (whereby a 

traveler’s hands and/or belongings are rubbed with an alcohol-saturated pad, which 

is then inserted into a machine for analysis) may be slightly more invasive insofar 

as it requires physical contact, but the physical contact required is orders of 

magnitude smaller than that of the pat-down implemented by the TSA.  See Exhibit 

I, “Explosive trace detector,” Wikipedia. 

 On the other hand, it also takes no pollster to conclude that the visual or 

manual inspection of the genitals of every traveler is a highly invasive search.  

Devising an argument that one of the other three methods is comparable or more 

severely intrusive than the nude body scanners and pat-down program would be a 

painful and fruitless exercise. 

 Were the nude body scanner and pat-down program simply more effective at 

finding non-metallic explosives, perhaps the TSA could argue that the invasive 

search is necessary.  However, in March 2012, Petitioner proved to the TSA and 

the world that their program cannot possibly detect well-concealed explosives, 

while any of the other three methods indeed would have, in a video that received 

international media attention in no less than 200 news outlets in every corner of the 

globe9.  Petitioner presented his work to the U.S. Congress on May 22nd, 2012. 

                                                           
9 Petitioner’s video, “How to Get Anything Through TSA Nude Body Scanners,” 
March 7th, 2012, may be viewed at: http://youtu.be/olEoc_1ZkfA 
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 Petitioner’s video shows a vulnerability inherent in nude body scanner 

technology that effectively makes certain materials entirely invisible.  Petitioner 

demonstrated this by strapping a container10 to his body and proceeding through 

two different types of nude body scanners in two different TSA-“secured” airports 

in the U.S.  Both times, the TSA was unable to detect the presence of the container 

and Petitioner was allowed to proceed through the airport security checkpoint to 

his flight with his undetected objects.  See Exhibit F, ¶¶ 24 – 38. 

 The TSA has publicly acknowledged Petitioner’s work in proving that 

virtually anything can be snuck through TSA nude body scanners, and has never 

refuted it.  The TSA has never justified their choice of the nude body scanners over 

the other three methods11.  Instead, the TSA has blindly proceeded forward and 

expects the public and the courts to do the same, giving “deference” to their 

inexplicable decisions. 

 If the above does not clearly enough demonstrate a distinct lack of good 

faith, consider also that bomb-sniffing dogs, explosive residue swabs, and airborne 

explosive trace detection do not detect contraband that is irrelevant to aviation 

                                                           
10 Petitioner’s container was empty, however just as easily could have been filled 
with explosives.  The point is that the TSA could not even see the container, let 
alone the contents of it. 
11 The TSA has indeed attempted the airborne explosive trace detection method, 
but abandoned the project because the machines required more maintenance 
than the TSA was willing to provide, despite the fact that the machines plus 
required maintenance costs are far eclipsed by the cost of the nude body scanner 
program. 
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security; to wit: drugs – but nude body scanners do.  Virtually every arrest resultant 

from a nude body scan is for the possession of narcotics, and the TSA crows about 

every drug find to the public, as if to justify their existence.  See, for example, 

Exhibit J, “TSA Week in Review - Stunningly Smart Disguise,” Transportation 

Security Administration, June 1st, 2012 (“There were nine incidents this week 

where body scanner alarms resulted in drugs being found on passengers using 

imaging technology.”) (note all “finds” other than the drugs were metallic objects 

that would have been detected by ordinary metal detectors); see also Exhibit D. 

 However, the TSA may not lawfully search for drugs.  The TSA’s “official 

position” is that they are searching for explosives and “happen to find drugs,” but 

the Court must ask if this is plausible in light of the fact that they chose the most 

invasive, least effective, and most expensive of the 4 methods described here that 

the TSA could have chosen.  The much more reasonable explanation is that the 

TSA intentionally chose the method that would find drugs.  The Petitioner begs the 

Court to demand an explanation from the TSA, backed with facts, to justify their 

actions and make a determination of good faith. 

 Viewed from another angle, TSA searches, as a result of the order, also now 

fail to escalate in intensity as suggested by Hartwell.  The TSA has taken their 

most invasive screening methods and put them on the front lines as primary 

screening, rather than using any kind of intelligent filtering to ensure that the 

minimal number of passengers possible are subjected to invasive searches. 
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B. Petitioner Will Be Irreparably Injured Absent a Stay 

 As a matter of law, “the deprivation of constitutional rights unquestionably 

constitutes irreparable injury.”  Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 

2012).  For example, “[t]he loss of First Amendment freedoms, for even minimal 

periods of time, unquestionably constitutes irreparable injury.” Klein v. City of San 

Clemente, WL 3152381, at *8 (9th Cir. 2009) (quoting Elrod v. Burns, 427 U.S. 

347 (1976)). 

 It is true that “[w]here there is an adequate remedy at law, such as an award 

of money damages, injunctions are unavailable except in extraordinary 

circumstances.”  New York Civil Liberties Union v. New York Transit Auth., 675 

F.Supp.2d 411, 428 (2nd Cir. 2011).  It follows that, occasionally, constitutional 

grievances can be entirely cured by cash, such as a wrongful termination suit 

brought by a public employee on constitutional grounds.   

However, it is obvious that sexual assault cannot be “undone” by any 

quantity of money, and should this Court strike down the TSA’s order, the TSA’s 

stripping and prodding of 2 million daily travelers, including Petitioner, will 

retroactively be no more lawful than that of a peeping tom or street predator.  

Indeed, the TSA’s legacy may prove to be a dark chapter in America’s history.  It 

is also obvious that any suggestion that those opposed to the genital inspection 

program may avoid injury simply by abstaining from flying is patently untrue – 

missing a family wedding, grandma’s deathbed or  funeral, an annual vacation with 
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the kids, career opportunities, etc., in an attempt to avoid state-sponsored sexual 

assault still constitutes irreparable injury12.  Some, including Petitioner, travel for 

the purpose of expressing their first amendment rights (examples of which may 

include attending a protest, speaking at a civil rights conference, and associating 

with like-minded individuals), an even more clear irreparable injury.  Klein; see 

also Exhibit F, ¶ 23.  As such, air travel in 2012 cannot be considered entirely 

voluntary or a privilege, but rather is fundamental to our constitutional right to 

interstate travel and is a necessary foundation to other constitutional rights. 

 

C. No Injury Will Be Caused to Respondent By Issuance of a Stay 

 When a preliminary injunction is sought against the government, the last two 

prongs “are largely the same,” as the government can have no interest other than 

the public interest.  Scott v. Roberts, 612 F.3d 1279, 1290 (11th Cir. 2010).  Save 

for the embarrassment of having such a public-facing order put on hold by a Court, 

there are no negative consequences for the Respondent.  With the TSA’s order 

implementing the most expensive method of screening ever used by the agency, 

staying the order will actually save Respondent significant money.  Further, the 

sooner the order is stopped, the sooner the agency may benefit by reducing its 

liability to passengers for unconstitutional search and seizure. 

                                                           
12 In many circumstances, air travel is the only viable means.  For example, if a 
funeral is scheduled across the country in two days, the five day journey by train 
would be an impossibility. 
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D. There is Overwhelming Public Interest to Stay the Order 

This case raises issues of significant public importance.  The genital 

inspection program has brought about no less than half a dozen federal lawsuits13, 

threats of fines14 and even arrest of travelers who have refused to participate15, 

national scale protests16, condemnation by countless lawmakers and legislative 

bodies at all levels of government17, and even Presidential attention18.  Affecting 2 

                                                           
13 Most of these lawsuits have been dismissed on jurisdictional grounds, as was 
Corbett I, and as such, the merits of these cases have never been heard.  See, for 
example, Blitz v. Napolitano, No. 11-2283 (4th Cir. 2011), pending; Roberts v. 
Napolitano, 10-CV-1966, 2011 WL 2678950 (D.D.C., July 7th, 2011); Durso v. 
Napolitano, 10-CV-2066, 2011 WL 2634183 (D.D.C. July 5th, 2011); Redfern v. 
Napolitano, 10-CV-12048, 2011 WL 1750445 (D. Mass., May 9th, 2011); 
14 For example, in November 2010, passenger John Tyner refused to allow the TSA 
to touch his genitals and was threatened with a fine of $11,000.  See Exhibit G. 
15 For example, in July 2011, passenger Andrea Abbott was arrested for 
“disorderly conduct” after refusing to allow the TSA to touch her teenage 
daughter’s genitals.  See Exhibit K, “Mom jailed for raging on TSA agents over 
daughter's pat down; didn't want girl's ‘crotch grabbed,’” NY Daily News, July 13th, 
2011. 
16 For example, in November 2010, the “National Opt-Out Day” protest occurred 
in dozens of airports across the country.  See Exhibit L, “How Your TSA Pat-Down 
Will Look On Opt-Out Day,” Gothamist, November 22nd, 2010. 
17 For example, the legislature of the State of Texas was set to outlaw invasive 
pat-downs before the TSA threatened to shut down all flights to the state; Alaska 
State Rep. Sharon Cissna was molested by TSA over her prosthesis following 
breast cancer surgery; U.S. Rep. Rand Paul was detained for over 1 hour at a TSA 
checkpoint; U.S. Rep. John Mica (a TSA authorization sponsor in 2002) referred to 
the agency as “the little bastard child I created,” etc., ad nauseum.  See Exhibit M, 
“Some states want TSA to ease up,” USA Today, May 13th, 2011. 
18 See Exhibit N, “Obama, Clinton ask TSA to make body screening less invasive,” 
International Business Times, November 22nd, 2010. 
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million travelers daily, TSA inspection is perhaps the most common interaction 

that a U.S. citizen may have with the federal government. 

 The taxpayer has an interest in seeing the cost savings described above in 

Section III-C, but obviously the more important analyses this Court must make 

regarding public interest – and this motion as a whole – are: 

1) Will there be an increased risk of air terrorism if the order is stayed? 

2) Will the people benefit from restraining the TSA from continuing to 

implement unconstitutional, invasive, and potentially unhealthy search 

procedures? 

Currently, the TSA has not implemented enough nude body scanners to 

screen every passenger using the new invasive techniques, and therefore more than 

half of passengers are still screened by metal detector only.  At some airports, the 

TSA has yet to install any nude body scanners, and 100% of passengers at those 

airports can walk through a simple metal detector19.   

TSA nude body scanners are not effective at detecting explosives.  See 

Section III-A.  But, even if a would-be terrorist was actually deterred by the 

scanners, at present and for the foreseeable duration of the injunction, that would-

be terrorist could simply avoid the scanners by flying out of an airport or terminal 

                                                           
19 Passengers with metallic implants (hip replacements, etc.) at these airports will 
still be subject to the invasive pat-down because their implants will alarm the 
metal detectors.  Should the order be stayed by this Court, these passengers 
would be screened using the TSA’s pre-order pat-down procedure, which does 
not involve genital touching. 
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that has no scanners.  Any argument that a search procedure which can be easily 

avoided20 is necessary to deter terrorism is foolish. 

On the other side of the coin, staying the order would indeed prevent the 

public from incurring further irreparable harm.  For the same reasons that the 

Petitioner will be harmed absent a stay, two million other travelers each day will be 

spared TSA abuse.  “It is always in the public interest to prevent the violation of a 

party’s constitutional rights.”  Melendres at 1002 (citation omitted). 

 It should be noted that beyond the harm Petitioner has described for himself, 

certain groups face additional harm.  Disabled and elderly Americans, rape 

survivors, and children are affected most severely by the order. 

Any traveler with any kind of medical device – from a nicotine patch to an 

ostomy appliance21 – will automatically “fail” the nude body scanner and be forced 

to undergo a pat-down (as are all others who “fail” the nude body scanner).  Even 

scars from surgery22 can lead to failing the nude body scanner.  Horror stories 

abound in the news and on the Internet of travelers who have had urostomy bags 

                                                           
20 The TSA’s procedures can be easily avoided by would-be terrorists, who would 
not have a problem driving hundreds of miles to the nearest scanner-free airport.  
These procedures cannot be easily avoided by a traveler who seeks to get “from 
Point A to Point B,” as travelling hundreds of miles to avoid a scanner would be 
impractical or impossible. 
21 See Exhibit O, “Full Body Scans in Airports and Ostomy,” Ostomy Guide, Nov. 
24th, 2010. 
22 See Exhibit M. 
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broken, injuries painfully probed at, and the like, even after informing the TSA 

screener of the special need23. 

 For rape survivors and others who have been through traumatic experiences, 

the TSA’s invasive procedures may trigger Post Traumatic Stress Disorder, 

essentially causing travelers to re-live their rape at the hands of the government 

they trust to protect them.  See Exhibits Q, R.  For example, in August 2012, the 

TSA insisted on “patting down” the breasts of a rape survivor, resulting in this 

traveler requiring multi-night hospitalization.  See Exhibit S. 

 Children are also particularly vulnerable to TSA harm.  It is difficult for 

children to understand – and parents to explain – why it is “ok24” for someone to be 

touching them in places on their body that they have been taught are private.  See 

Exhibit T.  Many fear that the TSA is conditioning children to accept sexual 

touching from strangers, a concern that is especially real in light of the fact that the 

TSA hires known child sex abusers.  See Exhibit U. 

The TSA has a list of tired counterarguments to persuade the public and the 

courts that the procedures really “aren’t so bad” and that their privacy was 

considered.  See Exhibit A.  These include: 1) that the person viewing the nude 

body scanner images is in a different room (or occasionally the image is analyzed 

by computer), 2) that nude body scanner images (allegedly) cannot be saved, 

                                                           
23 See, for example, Exhibit P, “TSA pat-down leaves traveler covered in urine,” 
MSNBC, March 25th, 2011. 
24 Respectfully, perhaps it is difficult to understand or explain because in reality it 
is not “ok” to have government security clerks touching the genitals of children. 
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printed, or transmitted, and 3) that pat-downs are (usually) conducted by same-

gender screeners.  These counterarguments fail to be persuasive: if photographing 

a traveler naked is unconstitutional, it does not become constitutional based on 

how long the image is stored or who looks at it.  If touching the genitals of a 

traveler is unconstitutional, it is not made constitutional based on the person doing 

the touching having the same type of genitals as the traveler25. 

 

CONCLUSION 

The Petitioner does not deny the government’s interest in providing 

reasonable security in airports, nor the existence of terrorism and the risk it poses 

to aviation in the United States.  This risk can be mitigated by the use of non-

invasive search techniques.  The TSA has instead chosen to implement highly-

invasive, unproven, and illogical techniques.  These techniques, applied as a 

suspicionless administrative search to the general public without any sort of 

escalation path (starting with minimally-invasive searches and proceeding to more 

invasive searches as warranted) cannot comport with the Fourth Amendment 

requirement for searches to be reasonable.  Instead, they constitute sexual assault. 

In light of the fact that the nude body scanner system is only partially 

implemented (and therefore even if the machines were effective, they can be easily 

                                                           
25 In fact, many men may find this makes the genital search program even more 
invasive. 
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circumvented by a would-be terrorist) the additional risk of terrorism caused by 

granting a preliminary injunction is nil.  At the same time, the risk of harm to 

Petitioner and to the general public is certain and great. Without any demonstration 

(of the variety that includes evidence, rather than simply assertions) by the 

Respondent that it will be harmed by an injunction, Petitioner is entitled to 

preliminary relief while his petition is considered. 

Petitioner prays that the court: 

1) Issue a preliminary injunction requiring the TSA to discontinue its use of 

nude body scanners (including “backscatter x-rays” and “millimeter wave 

scanners”) as a primary screening tool, and 

2) Issue a preliminary injunction requiring the TSA to revert its “pat-down” 

procedures to the standard procedures that were commonly used prior to 

October 2010. 

 

  

Dated:  Miami, Florida   Respectfully submitted, 

   November 16th, 2011               

______________________________ 

           Jonathan Corbett 

            Plaintiff, Pro Se 

          2885 Sanford Ave. SW, #16511 

            Grandville, MI 49418 

       E-mail: jcorbett@fourtentech.com 


