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     v. 
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 No. 1:12-cv-20863-JAL 

 
 

DEFENDANT TSA’S MOTION FOR SUMMARY JUDGMENT AND  
MEMORANDUM IN SUPPORT  

 
 Plaintiff’s Amended Complaint (Doc. 20) sets forth numerous claims against three 

federal defendants – the United States, the Transportation Security Administration (TSA), and 

TSA employee Alejandro Chamizo. On November 16, 2012 (Doc. 69), this Court dismissed all 

claims against the federal defendants except Count 17 against TSA, which was brought pursuant 

to the Freedom of Information Act (FOIA), 5 U.S.C. § 552.  Plaintiff alleges TSA has failed to 

adequately respond to his FOIA request for documents and video created in connection with his 

refusal to undergo pre-flight security screening at Fort Lauderdale-Hollywood International 

Airport (FLL) on August 27, 2011. Although TSA responded to plaintiff’s FOIA request in June 

and July 2012, producing 29 of 32 responsive documents (redacting employee names for privacy 

reasons and “Sensitive Security Information” as required by 49 U.S.C. § 114(r)) and all 

requested checkpoint video of the incident in its possession (also pixelated for privacy reasons), 

plaintiff now objects to the withholdings and redactions. But because they are fully justified 

under one or more of FOIA’s nine enumerated exemptions, 5 U.S.C. § 552(b)(1)-(9), TSA 

respectfully submits that summary judgment as to plaintiff’s FOIA claim is appropriate. 

Case 1:12-cv-20863-JAL   Document 89   Entered on FLSD Docket 02/13/2013   Page 1 of 19



 
 

- 2 -  
 

INTRODUCTION 

Based on the record set forth in the attached declarations and exhibits, Defendant TSA 

now moves for summary judgment as to plaintiff’s FOIA claim regarding the documents and 

video that were produced in response to plaintiff’s FOIA request.1 As the declarations make 

clear, TSA conducted an adequate search for relevant records in light of plaintiff’s FOIA request 

and produced all information in those records not subject to withholding pursuant to one of 

FOIA’s nine exemptions. As explained more fully below, most of the information withheld from 

the plaintiff in this case is routinely redacted. The information withheld under Exemption 3 was 

designated “Sensitive Security Information,” which unambiguously prevents its disclosure. The 

redactions to the names of individuals involved in the underlying incident fall within the ambit of 

Exemptions 6 and 7(C). The only unusual redaction here – applied to the video footage of the 

incident – was nevertheless fully appropriate under Exemption 6. Because TSA has otherwise 

tendered to plaintiff all nonexempt records requested by him, it is entitled to summary judgment. 

STANDARD OF REVIEW 

This Court may grant summary judgment “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.” Fed. R. Civ. P. 56(c). The burden of establishing the absence of a genuine issue 

of material fact lies with the moving party. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  

When a motion for summary judgment is filed in a suit brought to compel production under 

                                                 
1 Recognizing that neither an in camera inspection nor a Vaughn index is required “when 

there are so few documents involved,” defendant has not prepared a Vaughn index. Miscavige v. 
I.R.S., 2 F.3d 366, 367-68 (11th Cir. 1993). If this Court would be aided by an in camera review, 
however, TSA stands ready to provide the material in question to the court in unredacted form. 
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FOIA, an agency is entitled to summary judgment “if no material facts are in dispute and if it 

demonstrates that each document that falls within the class requested either has been produced 

 . . . or is wholly exempt” from production through one of FOIA’s nine exemptions. Fla. 

Immigrant Advocacy Ctr. v. Nat’l Sec. Agency, 380 F. Supp. 2d 1332, 1336-37 (S.D. Fla. 2005) 

(internal quotation marks omitted). The agency’s determination that it has fulfilled its obligations 

under FOIA is reviewed by this Court de novo. Id. at 1337. “Generally, FOIA cases should be 

handled on motions for summary judgment, once the documents in issue are properly identified.” 

Miscavige v. I.R.S., 2 F.3d 366, 369 (11th Cir. 1993). Additionally, when a FOIA request 

implicates the privacy concerns reflected in Exemptions 6 and 7(C), courts must balance the 

personal interest in preserving the privacy of the information with the public interest served by 

its disclosure. Ely v. FBI, 781 F.2d 1487, 1490 (11th Cir. 1986).   

ARGUMENT 

As indicated above, plaintiff challenges TSA’s decision to withhold information pursuant 

to Exemptions 3, 5, 6, and 7(C) of FOIA.2 Congress enacted FOIA to “open agency action to the 

light of public scrutiny.” Dep't of Air Force v. Rose, 425 U.S. 352, 361 (1976) (internal quotation 

marks and citation omitted). In line with promoting government accountability, “disclosure, not 

secrecy, is the dominant objective of the Act.” Id. It is equally established, however, that 

balanced against these precepts is the acknowledgment that disclosure can harm legitimate 

interests. Trentadue v. Integrity Comm., 501 F.3d 1215, 1225–26 (10th Cir. 2007). As a result, 

FOIA contains exemptions from disclosures for nine categories of records. Id. at 1226. Here, 

                                                 
2 Neither plaintiff’s opposition to the defendants’ motion to dismiss nor his administrative 

appeal contest TSA’s decision to withhold in full, pursuant to Exemption 5, three pages of emails 
sent between the Department of Justice and TSA’s Office of Chief Counsel. Thus, the propriety 
of those withholdings is not addressed in this motion.   
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each category of information withheld from the plaintiff falls squarely within one or more of 

these exemptions.   

I. TSA’s search for responsive records was adequate 
 

To demonstrate the adequacy of a search for the purposes of summary judgment in a 

FOIA action, “the agency must show beyond a material doubt . . . that it has conducted a search 

reasonably calculated to uncover all relevant documents.” Ray v. U.S. Dep’t of Justice, 908 F.2d 

1549, 1558 (11th Cir. 1990), rev’d on other grounds, U.S. Dep’t of Justice v Ray, 502 U.S. 164 

(1991). It is well-settled that under FOIA, an agency’s search for responsive records need not be 

exhaustive, and the adequacy of any search is measured by reasonableness in light of the specific 

request. Ray, 908 F.2d at 1558; Meeropol v. Meese, 790 F.2d 942, 956 (D.C. Cir. 1986). An 

agency’s purported failure to locate any particular document does not undermine an otherwise 

adequate search. Iturralde v. Comptroller of the Currency, 315 F.3d 311, 315 (D.C. Cir. 2003) 

(noting that “it is long settled that the failure of an agency to turn up one specific document in its 

search does not alone render a search inadequate . . . . After all, . . . a reasonable and thorough 

search may have missed” particular documents). Nor is a search inadequate because it did not 

uncover “documents that [plaintiff] claims must exist.” Oglesby v. U.S. Dep’t of Army, 920 F.2d 

57, 68 n.13 (D.C. Cir. 1990) (emphasis in the original). 

Here, as set forth in the attached declarations, see Decs. 1 and 2, TSA’s search for records 

responsive to Plaintiff’s request was more than adequate. Meeropol, 790 F.2d at 952; see also 

Perry v. Block, 684 F.2d 121, 127 (D.C. Cir. 1982)  (declaration need not “set forth with 

meticulous documentation the details of an epic search for the requested records” but need only 

“explain in reasonable detail the scope and method of the search conducted by the agency”). 

Upon receiving plaintiff’s FOIA request, TSA referred the request to the offices that it identified 
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as most likely to have responsive records –  the TSA office at the FLL Airport and TSA’s Office 

of Chief Counsel. Dec. 1 at ¶¶ 11, 13. This decision was reasonable based on the nature of the 

incident, the responsibilities of the respective offices, and the likelihood that they would  have 

records responsive to plaintiff’s request. Thus, TSA’s searches were reasonably expected to 

produce the information requested. See Greenberg v. U.S. Dep’t of Treasury, 10 F. Supp. 2d 3, 

30 n.38 (D.D.C. 1998) (finding agency demonstrated adequacy of search when agency affidavit 

explained that agency “searched those files which officials expected would contain the 

information requested by plaintiff[ ]”). Because TSA employed an adequate search for 

documents, it should be granted summary judgment on this issue. 

II. The withheld information was properly exempted under 5 U.S.C. § 552(b) 

a. TSA properly withheld material designated as Sensitive Security Information 
under Exemption 3  
 

i. This Court does not have jurisdiction to review material designated as SSI. 

Plaintiff contends that TSA improperly withheld information designated as “sensitive 

security information” (SSI) and requests this Court to order its disclosure. Material designated as 

SSI, however, is exempt from disclosure pursuant to Congress’s explicit command that 

disclosure be prohibited “[n]othwithstanding section 552 of title 5.” 49 U.S.C. § 114(r). The 

meaning of “notwithstanding section 552 of title 5” is plain – section 114(r) supersedes FOIA as 

applied to information designated as SSI.3 Cf. Energy Transp. Group, Inc v. Skinner, 752 F. 

                                                 
3 Analyzing nearly identical language in a predecessor statute vesting similar authority in 

the Federal Aviation Administration, the D.C. Circuit has held that the phrase “notwithstanding 
section 552 of Title 5,” “clearly and unambiguously provides that [the non-disclosure statute], 
where applicable and invoked by the FAA, trumps FOIA’s disclosure requirements.” Pub. 
Citizen, Inc. v. FAA, 988 F.2d 186, 194 (D.C. Cir. 1993). The Court explained, “we conclude 
unmistakably that Congress intended to allow the FAA to withhold from public disclosure 
information falling within § 1357(d), whether or not FOIA is invoked.” Id. at 195; see also id. 
(“Congress’ intent was to broaden the FAA’s power to withhold sensitive information, not to 
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Supp. 1, 10 (D.D.C. 1990) (“[T]he phrase ‘notwithstanding any other provision of law,’ or a 

variation thereof, means exactly that; it is unambiguous and effectively supersedes all previous 

laws.”). Further, the text of Exemption 3 itself “authorizes an agency to withhold information 

that is specifically exempted from disclosure by statute . . . if that statute requires . . . that the 

matters be withheld from the public in such a manner as to leave no discretion on the issue.” 5 

U.S.C. § 552(b)(3).  

Courts are in agreement that material designated under section 114(r) fall within 

Exemption 3.4 Tooley v. Bush, No. 06-306, 2006 WL 3783142, at *20 (D.D.C. Dec. 21, 2006), 

rev’d & remanded in part on other grounds sub nom., Tooley v. Napolitano, 556 F.3d 836 (D.C. 

Cir. 2009); Gordon v. FBI, 390 F. Supp. 2d 897, 900 (N.D. Cal. 2004); see also Elec. Privacy 

Info. Ctr. v. DHS, 384 F. Supp. 2d 100, 110 & n.10 (D.D.C. 2005) (applying Exemption 3 to SSI 

after noting that this point was uncontested). Whether exempted by section 114(r)’s explicit 

removal of SSI from disclosure under FOIA, or exempted by FOIA’s Exemption 3 itself, the 

result is the same: TSA may withhold SSI from the plaintiff. 

Additionally, once TSA has designated certain material as SSI, only the Court of Appeals 

can review that designation under 49 U.S.C. § 46110 (a), which provides that: 

. . . a person disclosing a substantial interest in an order issued by 
the Secretary of Transportation . . . in whole or in part under this 
part, part B, or subsection (l) or (s) of section 114 may apply for 
review of the order by filing a petition for review in the United 
States Court of Appeals for the District of Columbia Circuit or in 

                                                                                                                                                             
limit that power . . . Where disclosure of information specified in § 1357(d)(2) and the FAA’s 
implementing regulations would jeopardize passenger safety, Congress clearly intended for the 
FAA to be able to withhold such information under § 1357(d)(2).” (emphasis in original)).  
 

4 Section 114(s) is the subsection that formerly authorized TSA to designate certain 
material as SSI; in 2007, this section was redesignated as section 114(r). Section 46110(a) has 
not yet been updated to reflect this clerical change. 
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the court of appeals of the United States for the circuit in which the 
person resides or has its principal place of business . . . . 
 

The jurisdiction of the Court of Appeals is exclusive and bars district court review of any 

final order issued by TSA, including SSI designations under section 114(r).  See 49 U.S.C. § 

46110 (c). As such, district courts may not review orders of TSA designating material as SSI.  

Robinson v. Napolitano, 689 F.3d 888, 892-94 (8th Cir. 2012); MacLean v. DHS, 543 F.3d 1145, 

1149 (9th Cir. 2008) (holding that § 46110 governs review of decision to designate a document 

SSI); Koutny v. Martin, 530 F. Supp. 2d 84, 91 (D.D.C. 2007) (“A remedy to challenge a final 

TSA classification order [of SSI] is provided by statute. An interested party may petition to 

modify or set aside such an order in an appropriate court of appeals.”); Shqeirat v. U.S. Airways 

Group, Inc., 2008 WL 4232018, at *2 (D. Minn. Sept. 9, 2008) (“District Courts are without 

jurisdiction to entertain challenges to the TSA’s decisions regarding disclosure of SSI.”); In re 

September 11 Litig., 236 F.R.D. 164, 174-75 (S.D.N.Y. 2006) (“TSA’s determinations of SSI” 

are subject to review in the Courts of Appeals “as provided by 49 U.S.C. § 46110.”); Chowdhury 

v. Northwest Airlines Corp., 226 F.R.D. 608, 614 (N.D. Cal. 2004) (“Congress has expressly 

provided that an appeal from an order of the TSA pursuant to section 114(s) lies exclusively with 

the Court of Appeals.”). Therefore, this Court lacks jurisdiction to make further inquiry about 

TSA’s SSI designations and any challenge to SSI must be brought directly in the Court of 

Appeals.  

ii. Even if this Court does review the material designated as SSI, TSA’s 
designations were appropriate. 
 

Even if this Court concludes that it has jurisdiction to review TSA’s designation of 

information as SSI, that review is still quite limited. “When analyzing whether the defendant is 

entitled to invoke Exemption 3, the court need not examine the detailed factual contents of 
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specific documents withheld; rather, the sole issue for decision is the existence of a relevant 

statute and the inclusion of withheld material within the statute’s coverage.” James Madison 

Project v. CIA, 607 F. Supp. 2d 109, 126 (D.D.C. 2009) (internal quotation marks and citation 

omitted). TSA’s affidavits are entitled to “substantial weight” as to what constitutes SSI. See 

Larson v. Dep’t of State, 565 F.3d 857, 865 (D.C. Cir. 2009).5  

TSA referred all records that were responsive to plaintiff’s FOIA request that were either 

marked SSI or were the types of documents that contain SSI to the SSI branch for review. Dec. 1 

at ¶ 12. The SSI branch thoroughly reviewed each document to ensure that SSI was redacted and 

considered whether certain SSI designations were still appropriate Dec. 2 at ¶ 8. The SSI branch 

makes such designations based on the analysts’ training, and in consultation with subject-matter 

experts who provide expertise on the threats posed by those seeking to do harm to transportation 

security. Dec. 2 at ¶ 4. This expertise permits the SSI Branch to understand how different terms, 

phrases, and concepts could be used by terrorists to undermine security systems in their attempt 

to harm transportation security. Id. Upon its review, TSA determined that the release of certain 

information could be detrimental to transportation security, and therefore withheld this 

information from disclosure as SSI. Dec. 2 at ¶¶ 9-14.  

First, TSA withheld information on a standard incident report form regarding how to 

characterize the “Verbal Report from Image Operator (IO) to Screening Operator (SO).” TSA 

                                                 
5 Indeed, courts typically give great deference to agency declarations regarding the use of 

FOIA exemptions to withhold information. See Krikorian v. Dep’t of State, 984 F.2d 461, 464 
(D.C. Cir. 1993) (noting deference to expertise of agencies engaged in national security and 
foreign policy). “[A] reviewing court ‘must take into account . . . that any affidavit or other 
agency statement of threatened harm to national security will always be speculative to some 
extent, in the sense that it describes a potential future harm.’” Wolf v. CIA, 473 F.3d 370, 374 
(D.C. Cir. 2007) (quoting Halperin v. CIA, 629 F.2d 144, 149 (D.C. Cir. 1980)) (omission in 
original). “Ultimately, an agency’s justification for invoking a FOIA exemption is sufficient if it 
appears ‘logical’ or ‘plausible.’” Id. at 374-75. 
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withheld this information because the information reflects the pre-set criteria by which the IO 

identifies to the SO the reasons for a particular search following an Advanced Imaging 

Technology Scan (AIT) scan. Dec. 2 at ¶ 11. Additionally, disclosing the granularity with which 

the IO specifies areas to search (and the boundaries of those areas) would allow individuals with 

nefarious intent to refine the locations in which they conceal an item (e.g., on the border between 

two or more designated zones, in order to complicate efforts to discover the item). Id. Thus, this 

information was withheld as SSI on the basis that its disclosure would compromise 

transportation security. See 49 C.F.R. § 1520.5(a)(3), Dec. 2 at ¶ 11. TSA also withheld 

information from a standard incident report form located in a box labeled “Section XII – Report 

from IO.”  Disclosure of this information presented the same concerns associated with the 

“Verbal Report from Image Operator (IO) to Screening Operator (SO).” Id. at ¶¶ 11.  

Next, TSA withheld (from multiple copies of a printed description of the incident by a 

Supervisory TSO), passages indicating why the STSO “‘decided that additional attention was 

needed’” during the incident. Those passages describe considerations of the individual in 

question that are used in deciding whether a passenger – in this case, the plaintiff – warranted 

additional screening. Public disclosure of these considerations would provide insight into some 

of the behaviors and characteristics that checkpoint personnel might consider suspicious (and 

thus meriting more attention), and could therefore be used in attempting to avoid notice. Dec. 2 

at ¶ 12. As above, this information was withheld as SSI on the basis that its disclosure would 

compromise transportation security. See 49 C.F.R. § 1520.5(a)(3).   

Finally, TSA withheld an annotation about the kind of pat-down that was offered to 

plaintiff (and which plaintiff declined). Disclosure of the types of pat-down performed in 

response to any particular circumstance would afford individuals insight into the level of 

Case 1:12-cv-20863-JAL   Document 89   Entered on FLSD Docket 02/13/2013   Page 9 of 19



 
 

- 10 -  
 

thoroughness to be expected as a result of any particular type of conduct, and therefore afford 

greater predictability to those attempting to circumvent TSA’s screening efforts – particularly 

when that individual surveys other instances in which a particular label is used in association 

with other descriptions of TSA procedures. Dec. 2 at ¶ 14. Accordingly, this information was 

withheld as SSI on the basis that its disclosure would compromise transportation security.  See 

49 C.F.R. § 1520.5(a)(3).   

In light of the foregoing, even if this Court has jurisdiction to review TSA’s SSI 

designations, the information so designated in the records provided to plaintiff was properly 

withheld.  Accordingly, TSA should be granted summary judgment as to all information 

withheld pursuant to Exemption 3. 

b. TSA properly withheld privacy protected information under Exemption 6 

Plaintiff’s principal objection addresses the frequency with which TSA applied 

Exemption 6 to withhold the names of individuals with whom he interacted during the incident 

described in his Amended Complaint. Exhibit C, at ¶¶ 1-2. Plaintiff also challenges TSA’s 

decision to blur the video footage of the incident that it produced to him because the individuals 

who appear in it had a privacy interest that would be infringed by the production of the unblurred 

footage. Id. at ¶ 8. As discussed below, TSA’s decision to withhold both types of information 

under Exemption 6 is fully justified  

Under 5 U.S.C. § 552(b)(6), FOIA’s disclosure provisions do not apply to “personnel and 

medical files and similar files that the disclosure of which would constitute a clearly unwarranted 

invasion of personal privacy.” Thus, Exemption 6 purports “to protect individuals from the 

injury and embarrassment that can result from the unnecessary disclosure of personal 

information.” United States Dep't of State v. Washington Post Co., 456 U.S. 595, 599 (1982).  
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See Nat’l Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 875 (D.C. Cir. 1989) (noting 

that the exemption is designed to protect personal information, “even if not embarrassing or of an 

intimate nature”). Moreover, the government cannot waive an individual’s privacy interests 

under FOIA, even if it previously disclosed the individual’s information at an earlier time. See 

Sherman v. U.S. Dep’t of Army, 244 F.3d 357, 364 & n.12 (5th Cir. 2001). When evaluating an 

agency’s withholding under Exemption 6, a court is required to balance the public interest in 

disclosure against the individual’s right of personal privacy. United States Dep’t of Def. v. 

Federal Labor Relations Auth., 510 U.S. 487, 495 (1994); United States Dep’t of State v. Ray, 

502 U.S. 164, 175 (1991); Dep’t the Air Force v. Rose, 425 U.S. 352, 372 (1976).   

Based on these principles, it is understood that Exemption 6 justifies the redaction of 

individuals’ names from records that must otherwise be disclosed. The Eleventh Circuit has held 

that when a requester seeks information that “touches upon certain areas defined in the 

exemptions . . . . [T]he requester must indicate how disclosing the withheld information ‘would 

serve the core purpose of the FOIA, which is contributing significantly to public understanding 

of the operations or activities of the government.’” News-Press v. U.S. Dep’t of Homeland Sec., 

489 F.3d 1173, 1191 (11th Cir. 2007) (quoting U.S. Dep't of Def., 510 U.S. at 495 

(1994)). Absent a particular need for individuals’ names contained in records covered by a 

plaintiff’s FOIA request, disclosure of the names to third parties “would constitute a clearly 

unwarranted invasion” of those individuals’ personal privacy. News-Press, 489 F.3d at 1205 

(quoting 5 U.S.C. § 552a(b)(6)); see also Ray, 502 U.S. at 175 (holding that names and addresses 

were properly withheld). 

Indeed, the protection of Exemption 6 applies with full force to information that is 

available through other means, including information that has previously been publicly 
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disclosed. For example, in United States Department of Justice v. Reporters Committee for 

Freedom of Press, the Supreme Court held that even though criminal-conviction information was 

publicly available in individual court records, individuals still maintained a privacy interest in 

compilations of such information that would otherwise be difficult to assemble. 489 U.S. 749, 

762–63 (1989). As the Court explained, “the fact that an event is not wholly private does not 

mean that an individual has no interest in limiting disclosure or dissemination of the 

information.” Id. at 770 (quotations omitted). Further, Exemption 6 applies regardless of the 

sensitivity of the information withheld; biographical data included in personnel records that is 

“not normally regarded as highly personal” is afforded the same protection as “intimate” 

information.” Washington Post Co., 456 U.S. at 600-02. Thus, the mere fact that a requester may 

have been aware of an individual’s name at one point – by virtue of having encountered that 

individual in person, perhaps while that individual was wearing a name badge, for example – 

does not undermine the applicability of Exemption 6.  Nor does an individual’s status as a 

federal employee “render his privacy interest . . . nonexistent or unimportant.” Bonilla v. U.S. 

Dep’t of Justice, 798 F. Supp. 2d 1325, 1331 (S. D. Fla. 2011). In short, Exemption 6 operates to 

limit the disclosure of individuals’ names as part of an otherwise required production under 

FOIA.   

Here, there is no public interest in disclosure that would overcome the privacy interest the 

individuals in question have in keeping their names from being disclosed in this matter. Dec 2 at 

¶¶ 26-28. Regarding the privacy interest at stake here, courts have recognized a basic privacy 

interest in an individual’s identity. That interested is augmented when there is a likelihood that 

the individual may be stigmatized as a result of the disclosure. Here, plaintiff has accused a 

number of individuals of violating his constitutional rights, and maintains a blog that is sharply 
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critical of TSA and its employees. See Doc. 20; http:// tsaoutofourpants.wordpress.com 

(grouping posts into categories such as “TSA – Lawsuit” and “TSA – Video Journalism” and 

“TSA – Assorted Assholery”). Given plaintiff’s propensity to publicly detail his encounters with 

TSA and its employees (or members of other law enforcement agencies, such as the New York 

Police Department) – and the fact that he has already publicized on his blog the name of the 

Bivens defendant in this matter6 – there is a real and substantial potential that any disclosure of 

individuals’ identities could result in an association with this case that could endure indefinitely. 

See Doc. 81 (plaintiff’s renewed motion for entry of judgment on dismissed claims in order to 

expedite appeal); see also Showing Animals Respect & Kindness v. U.S. Dep’t of Interior, 730 F. 

Supp. 2d 180, 197 (D.D.C. 2010) (noting that, in the internet age, “pictures and personal 

information can cascade through networks to millions of people based on a single disclosure.”).   

In contrast, plaintiff’s presumed interest in this information is inconsistent with FOIA’s 

purpose. As one court noted, “[t]he public interest at issue in FOIA cases is ‘the basic purpose of 

the Freedom of Information Act to open agency action to the light of public scrutiny.’” Bonilla, 

798 F. Supp. 2d at 1332 (quoting Reporters Committee, 489 U.S. at 772) (emphasis added). 

Here, however, withholding identifying information about particular individuals would not shed 

light about an agency’s actions or operation, particularly where the balance of the record 

provided to plaintiff already sheds substantial light on what occurred during the underlying 

incident in this case. Indeed, disclosure of the various names that were withheld from TSA’s 

records about the incident would “reveal[ ] little or nothing” about TSA’s own conduct, 

Reporters Committee, 489 U.S. at 773, and their revelation would thus “‘constitute an invasion 

                                                 
6 http://tsaoutofourpants.wordpress.com/2011/09/09/well-we-can-either-do-this-here-or-

at-the-broward-sheriffs-office/ 
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of . . . privacy that is excessively disproportionate to the public interest at stake and is therefore 

clearly unwarranted.’” Bonilla, 798 F. Supp. 2d at 1332 (quoting Office of Capital Collateral 

Counsel v. Dep’t of Justice, 331 F.3d 799, 804 (11th Cir. 2003)). 

Moreover, while the particular purpose of a FOIA request is often irrelevant, when a 

requester seeks records in order to show impropriety by government officials,7 “the requester 

must produce evidence that would warrant belief that the alleged Government impropriety might 

have occurred.” Nat'l Archives & Records Admin. v. Favish, 541 U.S. 157, 174 (2004). Here, 

plaintiff’s contention that his treatment during the course of the underlying incident gave rise to 

constitutional injury has already been determined to be without merit. Doc. 69. As such, plaintiff 

can demonstrate no public interest sufficient to trump the privacy interest of the identification 

information withheld pursuant to Exemption 6. 

These principles apply with equal force to the video footage of the screening that was 

eventually provided to plaintiff with somewhat reduced resolution. For example, in American 

Civil Liberties Union v. Department of Defense, the government sought to withhold photographs 

related to the issue of detainee abuse at government controlled facilities in Iraq and Guantanamo 

Bay, Cuba. 389 F. Supp. 2d 547, 568 (S.D.N.Y. 2005) (“ACLU”). The court ruled that the 

government should release versions of the photographs that had been redacted under Exemption 

6 (or 7(C), discussed infra) because “all identifying characteristics of the persons in the 

photographs” had been eliminated by the redactions, and therefore their publication would not 

constitute an unwarranted “invasion of personal privacy.” Id. at 571. Indeed, the court conducted 

an in camera review of the photographs in question in both redacted and unredacted form and, 

                                                 
7 That this is the purpose of plaintiff’s FOIA request is demonstrated in his FOIA request 

letter itself, which indicates that it is “a formal FOIA records request for, as well as a demand to 
preserve, the following evidence” related to the incident prompting his request and this litigation. 

Case 1:12-cv-20863-JAL   Document 89   Entered on FLSD Docket 02/13/2013   Page 14 of 19



 
 

- 15 -  
 

where it believed “the government could better mask identifying features,” it ordered further 

redactions. Id. at 572.    

Here, consistent with ACLU, TSA redacted the video footage in question because 

individuals faces (besides the plaintiff’s) were visible, thereby implicating the privacy interest in 

their identity. Dec. 2 at ¶ 29. Because the government is not free to waive an individual’s privacy 

interest, Sherman, 244 F.3d at 364 & n.12, it is required to take whatever steps are necessary to 

preserve that interest. The need to do so is all the more acute in the internet age, when pictures 

and personal information can pass through networks to millions of people based on one 

disclosure. See Showing Animals Respect & Kindness, 730 F. Supp. 2d at 197. 

Given these precepts, TSA properly redacted visual records deemed to be responsive to 

plaintiff’s FOIA request. Thus, this Court should grant TSA’s motion for summary judgment as 

to the Exemption 6 redactions. 

c. TSA properly withheld law enforcement information under Exemption 7(C) 

Finally, TSA withheld the names of Broward County law enforcement pursuant to 

Exemption 7. Under 5 U.S.C. § 552(b)(7), an agency may withhold “records or information 

compiled for law enforcement purposes” provided that information also meets one of six 

enumerated criteria. Of relevance here is the criterion of 5 U.S.C. § 552(b)(7)(C), which permits 

the application of the law enforcement exception “to the extent that the production of such law 

enforcement records or information . . . (C) could reasonably be expected to constitute an 

unwarranted invasion of personal privacy.”   

This criterion closely tracks Exemption 6, Office of Capital Collateral Counsel, N. 

Region of Fla. ex rel. Mordenti v. Dep’t of Justice, 331 F.3d 799, 803 n.5, 6 (11th Cir. 2003), 

although Exemption 6 has been deemed to pose a higher standard for withholding records or 
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information because it requires that disclosure “would” constitute a “clearly unwarranted” 

invasion, whereas Exemption 7(C) allows for the withholding of records or information that 

“could reasonably be expected” to constitute an “unwarranted” invasion. ACLU, 389 F. Supp. 2d 

at 569 (citing Reporters Committee, 489 U.S. at 756); see also Davin v. U.S. Dep’t of Justice, 60 

F.3d 1043, 1058 (3d Cir. 1995) (noting “the standard for evaluating privacy interests pursuant to 

Exemption 7(C) is somewhat broader that the standard for Exemption 6”); FLRA v. Dep't of 

Veterans Affairs, 958 F.2d 503, 510 (2d Cir. 1992) (“And though Reporters Committee involved 

Exemption 7(C), its discussion governs Exemption 6, for the noted differences bear only on the 

type of information sought and the degree of invasion to a privacy interest that will be 

tolerated.”). 

Here, TSA redacted the names of Broward County law enforcement who were involved 

in the incident (although the badge numbers associated with those names were not redacted). 

Dec. 2 at ¶¶ 31-33. As was the case with Exemption 6, the disclosure of the individuals’ names 

would amount to the “disclosure of information about private citizens that is accumulated in 

various government files, but that reveals little or nothing about an agency's own conduct.” 

Reporters Committee, 489 U.S. at 773. And the government has a heightened interest protecting 

the privacy of law enforcement officers. As a result, the Exemption 7(C) redactions were wholly 

appropriate, and TSA is entitled to summary judgment.   

CONCLUSION 

For the reasons stated above, TSA’s motion for summary judgment on Count 17 should be 

granted.  
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Dated: February 13, 2013   Respectfully submitted, 
 

STUART F. DELREY 
Principal Acting Deputy Assistant Attorney General 

 
      RUPA BHATTACHARYYA 
      Director, Torts Branch 
 
      ANDREA W. McCARTHY 
      Senior Trial Counsel, Torts Branch                                          
  

/s/ Laura G. Lothman 
LAURA G. LOTHMAN  
Trial Attorney, Torts Branch 
CIVIL DIVISION 
UNITED STATES DEPARTMENT OF JUSTICE 
Torts Branch, Civil Division 
P. O. Box 7146, Ben Franklin Sta. 
Washington, D.C. 20044 
(202) 616-4326 (voice) 
Counsel for TSA
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CERTIFICATE OF SERVICE 

I hereby certify that on February 13, 2013, I electronically filed the foregoing 
with the Clerk of Court using the CM/ECF system which will send notification of such 
filing to the following: 

 
Jonathan Corbett 
Plaintiff, Pro Se 
382 NE 191st Street #86951 
Miami, FL 33179 
 
Robert Lon Teitler 
Attorney for Defendant Broward County 
Broward County Attorney’s Office 
11 S. Andrews Avenue 
Suite 423 
Fort. Lauderdale, FL 33301 
 

 

    /s/ Laura G. Lothman  
LAURA G. LOTHMAN 
Counsel for the TSA 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
  

JONATHAN CORBETT, 
 
     Plaintiff, 
 
     v. 
 
TRANSPORTATION SECURITY 
ADMINISTRATION, et al. 
 
     Defendants. 

 
 
 
 
     No. 1:12-cv-20863-JAL 

 
 

[PROPOSED] ORDER 
 
 Upon consideration of the TSA’s Motion for Summary Judgment, this Court finds 

that the motion is due to be GRANTED. 

 

Dated this ___ day of __________, 2013. 

        
       _________________________ 
           Joan A. Lenard 
       United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
  

JONATHAN CORBETT, 
 
     Plaintiff, 
 
     v. 
 
TRANSPORTATION SECURITY 
ADMINISTRATION, et al. 
 
     Defendants. 

 
 
 
 
     

 No. 1:12-cv-20863-JAL 

 

STATEMENT OF UNDISPUTED MATERIAL FACTS 

Pursuant to Local Rule 7.5(c), Defendant TSA submits this statement of material facts in 

conjunction with is Motion for Summary Judgment.  

1. On August 28, 2011, the plaintiff made a request pursuant to FOIA for records and 

information related an incident that occurred on August 27, 2011, while he was in a 

security checkpoint line at the Fort Lauderdale-Hollywood International Airport.  

Specifically, the plaintiff’s letter requested: 

• Any notes taken by any employees of [TSA]1 relating to this 
incident; 

• Any incident reports, e-mails, or other documentation created 
as a result of this incident; 

• Any correspondence between your organization and any other 
party as a result of this incident; 

• Any audio, video, and or[sic] photographic records taken on 
August 27th between 3:45 AM and 5:15 AM at or around the 
TSA checkpoint in front of the FLL “E gates” (US Airways).  
This must include all camera views that contain any part of this 
checkpoint, as well as the camera that monitors the sterile 
area’s exit (adjacent to the checkpoint). 

                                                 
1 Plaintiff’s letter – addressed solely to two offices within TSA – requests notes taken by “your 

organizations.”  It is presumed that this reference amounts to a typographical error, and that plaintiff simply meant 
TSA. 
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              Am. Compl. at ¶¶  74-75; See Exhibit A.    

2. Thereafter, the plaintiff filed a lawsuit and included a claim challenging TSA’s failure 

to respond to his FOIA request. See Am. Compl., Count 17, Doc. 20.  

3. In support of his FOIA claim, the plaintiff specifically alleged that he served TSA 

with a FOIA request for various documents and specified video footage in August, 

2011, but had yet to receive a response to that request. Id. ¶¶ 74-76, 135-137.  

4. TSA responded to the plaintiff’s FOIA request by letter dated June 25, 2012, which 

stated that TSA had located 32 pages of records and video footage responsive his 

FOIA request. See Exhibit B. 

5. Of that material, TSA withheld three pages in full, produced twenty-nine pages from 

which certain information had been redacted in part, and initially withheld the video 

footage in full on the basis that TSA’s FOIA Office lacked the resources required in 

order to apply the necessary privacy-necessitated redactions. See Exhibit F. 

6. The plaintiff filed an administrative appeal on July 4, 2012, objecting to the agency’s 

decision to withhold  

• “[t]he names of TSA employees with [whom] I interacted with” 
during the incident in question (pursuant to FOIA Exemption 6); 

• “[t]he names of police officers” present during the incident in 
question (pursuant to Exemption 7(C)); 

• information from a box on a standard incident report form indicating 
how to characterize the “Verbal Report From Image Operator (IO) to 
Screening Operator (SO)” (pursuant to Exemption 3); 

• a passage in a typewritten description of the incident by a Supervisory 
Transportation Security Officer (STSO) indicating why the STSO 
“‘decided that additional attention was needed’” during the incident 
(pursuant to Exemption 3); 

• information in a box labeled “Report from IO” in Section XII of a 
TSA Incident Report form (pursuant to Exemption 3); 

• an annotation next to plaintiff’s name in a hand-written report about 
the incident (pursuant to Exemption 3); 
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• from a different hand-written report about the incident an annotation 
about the kind of pat-down that was offered to plaintiff (and which 
plaintiff declined) (pursuant to Exemption 3); 

• video footage of the incident in its entirety (because TSA’s FOIA 
Office lacked the technological capacity to apply the necessary 
privacy redactions pursuant to Exemption 6).    

See Exhibit C.  

7. On July 23, 2012, TSA sent the plaintiff an amended final response letter indicating 

that because TSA’s FOIA Office had obtained a redacted version of the video footage 

in question through other channels, it was providing the plaintiff with a copy of that 

edited footage in fulfillment of that portion of his FOIA request. See Exhibit D.    

8. On November 20, 2012, TSA denied plaintiff’s administrative appeal. See Exhibit E.  

 

  Dated: February 13, 2013   Respectfully submitted, 
 

 STUART F. DELREY 
Principal Acting Deputy Assistant Attorney 
General 

 
       RUPA BHATTACHARYYA 
       Director, Torts Branch 
 
       ANDREA W. McCARTHY 
       Senior Trial Counsel, Torts Branch                                          
  

 /s/ Laura G. Lothman 
 LAURA G. LOTHMAN  
 Trial Attorney, Torts Branch 
 CIVIL DIVISION 
 UNITED STATES DEPARTMENT OF JUSTICE 
 Torts Branch, Civil Division 
 P. O. Box 7146, Ben Franklin Sta. 
 Washington, D.C. 20044 
 (202) 616-4326 (voice) 
 Counsel for TSA 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 13, 2013, I electronically filed the foregoing with the 
Clerk of Court using the CM/ECF system which will send notification of such filing to the 
following: 

 
Jonathan Corbett 
Plaintiff, Pro Se 
382 NE 191st Street #86952 
Miami, FL 33179 
 
Robert Lon Teitler 
Attorney for Defendant Broward County 
Broward County Attorney’s Office 
11 S. Andrews Avenue 
Suite 423 
Fort. Lauderdale, FL 33301 
 
 

 

    /s/ Laura G. Lothman  
LAURA G. LOTHMAN 
Counsel for TSA 
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