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STATEMENT REGARDING ORAL ARGUMENT 

 Pro se petitioner Jonathan Corbett has requested oral argument.  This case 

involves several types of restricted information, including classified information and 

Sensitive Security Information, to which petitioner has not been given access.  In 

addition, the case involves For Official Use Only (FOUO) information, to which 

petitioner has been given access under a non-disclosure agreement that bars public 

disclosure of the information and subject to an order of this Court barring public 

disclosure of FOUO information.  As the Court is aware, as of the due date for the 

Brief for Respondent, petitioner has repeatedly disclosed publicly FOUO information 

that he has received in the course of the litigation, notwithstanding his obligations 

under the non-disclosure agreement and this Court’s prior order.  Under the 

circumstances, respondent respectfully suggests that this case would be appropriate 

for resolution on the briefs.  Should oral argument be held, however, respondent 

respectfully requests the opportunity to participate.  Respondent also requests that 

appropriate safeguards be implemented to guard against any additional public 

disclosures of restricted, sensitive information.
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No. 12-15893-RR 
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
  
 

JONATHAN CORBETT, 
Petitioner, 

 
v. 

 
TRANSPORTATION SECURITY ADMINISTRATION, 

Respondent. 
 
 

PETITION FOR REVIEW OF AN ORDER OF THE 
TRANSPORTATION SECURITY ADMINISTRATION 

 
 

BRIEF FOR RESPONDENT 
 
 

JURISDICTIONAL STATEMENT 

This petition for review was filed on November 16, 2012, pursuant to 49 

U.S.C. § 46110, which vests exclusive jurisdiction in the courts of appeals to review an 

order of the Transportation Security Administration (TSA).1  Under § 46110(a), a 

                                                 
1 Section 46110 applies to orders issued by “the Under Secretary of Transportation for 
Security with respect to security duties and powers designated to be carried out by the 
Under Secretary * * * in whole or in part under this part, part B, or subsection (l) or 

Continued on next page. 
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petition for review must be filed within 60 days after the order is issued, unless there 

are “reasonable grounds for not filing by the 60th day.”    

This Court asked the parties to address whether the petition for review is time-

barred under this provision.  See Corbett v. TSA, No. 12-15893, Jurisdictional Question 

(11th Cir. Dec. 6, 2012).  In response, the parties fully briefed the jurisdictional issue, 

and this Court referred the question to the merits panel.  See Corbett v. TSA, No. 12-

15893, Order (11th Cir. Feb. 22, 2013).  The government’s position is set out in its 

response to the Court’s jurisdictional question, see Respondent’s Position Regarding 

the Court’s Jurisdictional Question of 12/5/2012 (filed Dec. 20, 2012), and we do not 

replicate that discussion here.  We note, however, that petitioner is quite wrong to 

declare (Brief of Petitioner (Pet. Br.) 2-3) that the government is “estopped” from 

suggesting that his petition is untimely in light of prior statements that lack of notice 

of a particular screening practice might toll the time for filing a petition for review 

under § 46110(a).  The government has never suggested that an individual who has 

                                                                                                                                                             
(s) of section 114.”  49 U.S.C. § 46110(a).  When TSA was created, Congress 
appointed the Under Secretary of Transportation for Security as the head of TSA. 49 
U.S.C. § 114(b)(1). In 2002, the functions of TSA and the Under Secretary of 
Transportation for Security were transferred to the Department of Homeland 
Security. 6 U.S.C. §§ 203(2), 551(d).  Statutory references to the Under Secretary of 
Transportation for Security are thus deemed to refer to TSA and its Administrator.  
See id. §§ 552(d), 557. 
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actual notice of a screening practice that he finds objectionable can wait months or 

even years before filing a petition for review, yet nevertheless be found to have 

“reasonable grounds” for delay.  See also Americopters, LLC v. FAA, 441 F.3d 726, 734 

(9th Cir. 2006).  

STATEMENT OF THE ISSUES 

TSA performs screening at airport security checkpoints to detect threats to 

aviation security.  At some locations, TSA uses Advanced Imaging Technology (AIT) 

scanners to screen passengers.  AIT scanners detect metallic and non-metallic 

explosives and other threat items, and display any anomalies detected on a generic 

body outline viewed by a transportation security officer.  Passengers who do not wish 

to be scanned with AIT scanners can instead opt for a physical pat-down.  The 

question presented is whether TSA’s use of these screening practices violates 

petitioner’s rights under the Fourth Amendment. 

STATEMENT OF THE CASE 

Petitioner challenges TSA’s use of AIT scanners and its current pat-down 

procedures, which are set out in TSA’s current Standard Operating Procedures (SOP) 

for checkpoint screening.  AR 4953-5093.   This Court previously held that 

petitioner’s challenge to these screening practices challenges an “order” of the TSA, 

which is reviewable exclusively under 49 U.S.C. § 46110(a).  See Corbett v. United States, 
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No. 11-12426, 2012 WL 603801, *3-*4 (11th Cir. Feb. 27, 2012), cert. denied, 133 S. Ct. 

161 (2012). 

STATEMENT OF FACTS 

A. Statutory and Regulatory Background. 

Congress has charged the TSA Administrator with responsibility for civil 

aviation security, 49 U.S.C. § 114(d), including combatting the threat posed by al-

Qaeda and other terrorists.  The Administrator must “assess current and potential 

threats to the domestic air transportation system” and take “necessary actions to 

improve domestic air transportation security,” including by providing for “the 

screening of all passengers and property” before boarding to ensure that no passenger 

is “carrying unlawfully a dangerous weapon, explosive, or other destructive 

substance.” Id. §§ 44901(a), 44902(a)(1), 44904(a), (e); see also id. § 114(e); id. 

§ 44903(b) (requiring the promulgation of “regulations to protect passengers and 

property on an aircraft” from “criminal violence or aircraft piracy”); 49 C.F.R. 

§§ 1540.105(a)(2), 1540.107(a). 

Congress has directed the Secretary of the Department of Homeland Security 

— TSA’s parent agency, see 6 U.S.C. § 203(2); 49 U.S.C. § 114(b)(1) — to “give a high 

priority to developing, testing, improving, and deploying, at airport screening 
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checkpoints, equipment that detects nonmetallic, chemical, biological, and radiological 

weapons, and explosives.”  49 U.S.C. § 44925(a).   

B. TSA’s Use Of AIT Screening And Pat-Down Procedures. 

1.  Advanced imaging technology, or AIT, is a screening technology that can 

detect metallic and non-metallic objects on an individual’s body or concealed in his 

clothing.  AR 451.  TSA began deploying AIT in 2007 after “extensive laboratory and 

operational testing.”  AR 1814-1815.  In June 2008, the Senate Appropriations 

Committee encouraged TSA to expand the use of AIT scanners.  See S. Rep. No. 110-

396, at 60 (2008).  In 2010, TSA determined that AIT should be deployed as part of 

its primary screening program, AR 1815, 2655-2658, and TSA has to date received 

funding for 1,250 scanners.  See S. Rep. No. 112-169, at 62 (2012). 

AIT scanners address a critical weakness in aviation security, i.e., the inability of 

walk-through and hand-held metal detectors to screen for non-metallic explosives and 

other non-metallic threat items.  AR 713-715, 1815, 1862-1863.  AIT scanners provide 

greater detection capability for weapons, explosives, and other objects concealed on a 

passenger’s body that may not trigger a metal detector.  AR 713-715, 1190, 1815, 

1862-1863, 2272, 2365-2366, 2378, 2458, 2527, 2602, 2616, 2623-2624, 2628, 2642, 

2644, 2710, 2824, 2882, 2884-2885, 2918, 3484, 3498-3500; 3656-3694, 3732-3785; 
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4095-4097, 4113, 4590; 4605, 4609, 4654, 4671-4672; see also, e.g., AR 921-932, 1655-

1661, 3543-3653, 4408-4585. 

Concealed threat items, including non-metallic explosives, pose 

threat to aviation security.  See, e.g., AR 2191-2192.  On December 25, 2009, an 

operative for the terrorist organization Al Qaeda in the Arabian Peninsula, Umar 

Farouk Abdulmutallab, attempted to detonate an explosive device on a flight from 

Amsterdam to Detroit.  AR 1860, 3059-3060.  The explosive device’s main charge 

consisted of PETN, an explosive material that cannot be detected by a metal detector, 

which Abdulmutallab had concealed in his underwear to evade security screening at 

the Amsterdam airport.  AR 1860, 3059-3060.  In response to that attempted 

bombing, the President directed TSA to “[a]ggressively pursue enhanced screening 

technology, protocols, and procedures.”  www.whitehouse.gov/the-press-

office/presidential-memorandum-regarding-12252009-attempted-terrorist-attack. 

Earlier terrorist attacks and attempted attacks also showed the potential danger 

of explosives concealed on terrorists’ bodies.  In August 2004, two female Chechen 

suicide bombers destroyed two aircraft flying out of Moscow and killed all 89 

passengers and crew members, apparently by detonating explosives concealed on their 

torsos.  AR 1860-1861.  In August 2004, a Palestinian suicide bomber sought to enter 
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Israel with an explosive device hidden in his trousers.  AR 1861.  In 2005, a 

Palestinian woman traveling from Gaza into Israel hid 10 kilograms of explosives in 

her underwear, which she intended to use to bomb a hospital.  AR 1861.  

.  AR 1861, 2199; see also AR 5399-5401, 5452-5453.  And in 

addition to the bombing attempt by the so-called underwear bomber in December 

2009, the press reported a new terrorist plot to use a more sophisticated version of an 

underwear bomb to bring down an airplane, which was reportedly thwarted in May 

2012.  See www.npr.org/blogs/thetwo-way/2012/05/07/152207969/reports-cia-

thwarts-new-more-sophisticated-underwear-bomber.  

TSA has determined that the use of AIT scanners as a primary screening device 

is “the most effective technology available to detect threat items concealed on airline 

passengers, such as the non-metallic explosives” used by the so-called underwear 

bomber in December 2009 “in his attempt to blow up an American passenger 

aircraft.”  AR 1815; see also AR 2655-2656, 5368, 5378, 5380, 5393-5398, 5462-5467, 

5567, 5571-5572.  The use of AIT screening, in tandem with new pat-down 
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AIT scanners are also more protective of personal privacy and practicable than 

alternative methods of detecting threat items, particularly non-metallic threat items.  

Full-body pat-downs, for example, are more physically intrusive and time-intensive 

than being screened with an AIT scanner.  AR 1190.  Many individuals with joint 

replacements or other metal implants prefer AIT to walk-through metal detectors, in 

order to reduce the likelihood of setting off an alarm and being subjected to a pat-

down as a result.  AR 1871-1872. 

2.  When TSA first implemented AIT as a primary screening method in 2010, it 

used two different types of AIT scanners:  the backscatter x-ray scanner; and the 

millimeter radio wave scanner.  AR 1815-1816.  At that time, effective software had 

not yet been developed to substitute a generic body outline for the individualized 

imagines of passengers being scanned.  Accordingly, TSA used rigorous alternative 

safeguards to protect the privacy of members of the traveling public who were 

screened using AIT.   See generally AR 171-179, 2333-2362.  AIT machines used by 

TSA did not produce photographs, and the scanners displayed body contours and 

outlines of the scanned passenger, rather than a detailed anatomical image.  AR 173-

174, 2369-2370.  All images were viewed in a walled-off location by a transportation 

security officer who never saw the actual passenger being screened, and the images 
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were deleted after they were viewed.  AR 174-175, 2341, 2346-2348.  AIT scanners 

used in airports could not store, export, print, or transmit images, and transportation 

security officers were prohibited from bringing cameras, cell phones, or other 

electronic recording devices into the viewing room.  AR 174.  

Privacy software was subsequently developed and implemented for all 

millimeter-wave scanners used at airport security checkpoints.  That privacy software 

 referred to as “automated target recognition” or “ATR” software  eliminated 

passenger-specific images and instead indicated the location of potential threats on 

generic human figures.  See http://www.tsa.gov/travelers-guide/ait-privacy; AR 1870-

1871; see also AR 4609, 4686-4687, 4692, 4745-4747 (evaluating relative effectiveness 

of AIT scanners with ATR software). 

In 2012, Congress enacted the FAA Modernization and Reform Act, Pub. L. 

No. 112-95, § 826, 126 Stat. 11, 132, which required the TSA to ensure that all AIT 

scanners being used for passenger screening must be equipped with ATR software by 

the statutory deadline.  The manufacturer of the backscatter scanners was unable to 

develop effective ATR software by the deadline, and as a result all backscatter 

scanners were removed from passenger screening checkpoints.  AR 4696, 5264-5268; 

http://chsdemocrats.house.gov/press/index.asp?ID=810 (“As of May 16, TSA is in 
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full compliance with the [FAA Modernization and Reform Act of 2012] and all AIT 

machines are equipped with ATR.”). 

Since May 16, 2013, all AIT units deployed by TSA have been equipped with 

ATR capability.  Id.  As noted, those machines do not display any image of a 

passenger’s body at all, but instead indicate potential threat items on a generic body 

outline, as illustrated by the figure below: 

 

http://www.tsa.gov/ait-privacy; see also AR 1801, 3041, 4621, 4762.   

 Although petitioner contends that the millimeter-wave scanners are 

technologically capable of producing individualized images, he acknowledges that 

individualized images are “never viewed by a human” in “typical use” of the scanners 

for passenger security screening.  Pet. Br. 8 n.4.  Because of the technological features 
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of ATR scanning, the First Circuit recently held that a constitutional challenge to 

“body scanners that depict revealing images of [plaintiffs’] bodies” and “enhanced 

pat-downs” for passengers who opted out of screening using AIT scanners became 

moot following TSA’s installation of ATR software on all millimeter-wave scanners 

and its removal of backscatter machines.  Redfern v. Napolitano, 727 F.3d 77, 83-85 (1st 

Cir. 2013). 

Currently, there are approximately 740 AIT machines in use at nearly 160 

airports nationwide.  See http://www.tsa.gov/ait-frequently-asked-questions.  

Advanced imaging technology is also used in aviation and mass transit screening at 

hundreds of locations outside of the United States, including in Canada, the United 

Kingdom, Japan, Spain, France, Australia, Mexico, Thailand, and the Netherlands.  See 

id.; AR 156, 216, 2367.  AIT scanners have also been used in this country at state and 

federal courthouses, national laboratories, and embassies.  AR 214, 216, 2367. 

3.  Passengers who are screened in a security lane that employs an AIT scanner 

are advised that they may decline to go through the scanner and may opt instead for a 

pat-down.  AR 4992-4994.3  The pat-down procedures help TSA find possible 

                                                 
3 Passengers who wish to avoid screening using AIT scanners may also attempt 

to register for TSA PreCheck, a pre-vetting program intended to identify lower risk 
Continued on next page. 
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explosives, chemical weapons, and other dangerous items that otherwise might go 

undetected. 

Pat-downs are not routinely used as an initial screening technique; passengers 

generally only receive a pat-down after alarming a WTMD or AIT scanner.  AR 4987, 

4992-4993.  The principal exception to this arises when a passenger declines (or 

cannot) to be screened by either technology.  AR 4987, 4992.  Passengers may also be 

selected for a pat-down on a random basis.  AR 4974.  Passengers do not, however, 

necessarily receive the pat-down that Petitioner describes as a result of alarming an 

AIT scanner; in certain instances, a localized pat-down is sufficient to resolve the 

alarm.  AR 4996. 

The most recent iteration of TSA’s pat-down procedures was issued in 2012, 

AR 4953-5095, but those pat-down procedures reflect multiple modifications since 

TSA assumed responsibility for passenger screening.  TSA instituted changes to its 

pat-down procedures following the August 2004 suicide bombing of a Russian 

aircraft, in order to provide for closer scrutiny of passengers’ torso area.  AR 1814, 

2225-2226, 2232.  TSA was also aware of intelligence suggesting that terrorists were 

likely to try to conceal explosives in a belt or a vest.  AR 2235.  TSA’s pat-down 
                                                                                                                                                             
passengers, who go through screening lanes without AIT scanners and where less 
onerous screening procedures are in place.  AR 5093-5110.  
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procedures were further revised following an August 2005 threat assessment by TSA’s 

Office of Intelligence and Analysis, which concluded that terrorists were likely to seek 

novel ways to evade U.S. airport security screening and that pat-downs should include 

not only the torso area but also additional areas of the body.  See AR 95.  TSA 

amplified its pat-down procedures in response to the December 2009 bombing 

attempt.  See page 5, supra.  The most recent revisions are tailored to respond not only 

to the new tactics employed in the December 25, 2009 attempt, but also to covert 

testing showing that testers were able to smuggle items through screening largely 

because transportation security officers were not being sufficiently thorough in 

conducting pat-downs.  AR 1750, 1818, 1823, 2659-2669, 2960-2963, 2964-2966, 

3285, 3307-3314, 5413, 5415, 5450, 5481.   

The standard patdown covers most of a passenger’s body, with screeners using 

the backs of their hands for sensitive areas.  AR 4975-4978. Upon completion of the 

patdown, TSA officials must use an “  

  AR 2964-2966, 4979.  TSA’s current pat-down 

procedures are more consistent than its earlier procedures with the pat-down 

screening methods used internationally, including throughout Europe.  AR 1731.  

TSA has determined based on internal testing that revised pat-down procedures are 
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C. Procedural History. 

Petitioner Jonathan Corbett filed his first lawsuit challenging TSA screening 

practices in district court in November 2010.  See Corbett v. United States, No. 1:10-cv-

24106 (S.D. Fla.).  The district court dismissed the action, holding that the court of 

appeals had exclusive jurisdiction under 49 U.S.C. § 46110 to review the challenged 

TSA screening practices.  See Corbett v. United States, No. 1:10-cv-24106, Dkt. 30, 

Order.  This Court affirmed.  See Corbett v. United States, No. 11-12426, Order, at 2 

(11th Apr. 27, 2012). 

On November 16, 2012, the petitioner filed this action under 49 U.S.C. § 

46110, challenging the constitutionality of TSA’s use of AIT scanners and pat-downs 

to screen passengers at airport security screening checkpoints.  Simultaneously with 

the filing of his petition for review, the petitioner moved to transfer the case to 

district court and also moved for an injunction barring TSA’s use of the challenged 

screening practices.  The Court denied his motions, reasoning in relevant part that 

petitioner had failed “to meet the applicable standard for granting injunctive relief.”  

Corbett v. TSA, No. 12-15893-A, Order (11th Cir. Apr. 4, 2013).  The Court also 

ordered the parties to brief whether “there has been reasonable delay for the filing of 

the petition for review in this Court” under 49 U.S.C. § 46110(a), but ultimately ruled 

Case: 12-15893     Date Filed: 01/28/2014     Page: 25 of 49 



FILED EX PARTE AND UNDER SEAL 
SENSITIVE SECURITY INFORMATION 

17 
WARNING: This record contains Sensitive Security Information that is controlled under 49 CFR parts 15 and 1520. 

No part of this record may be disclosed to persons without a “need to know”, as defined in 49 CFR parts 15 and 
1520, except with the written permission of the Administrator of the Transportation Security Administration or the 
Secretary of Transportation. Unauthorized release may result in civil penalty or other action. For U.S. government 

agencies, public disclosure is governed by 5 U.S.C. 552 and 49 CFR parts 15 and 1520.
FILED EX PARTE AND UNDER SEAL 

 

that the jurisdictional question would be carried with the case.  Corbett v. TSA, No. 12-

15893-A, Order (11th Cir. Feb. 22, 2013). 

The government submitted a multi-volume administrative record, which 

contained a volume of classified material; four volumes of material containing 

Sensitive Security Information (SSI); one volume of copyrighted/proprietary material; 

and several volumes of public material.  The Court granted the government’s motion 

to file the volumes of classified and SSI material in camera and ex parte, and to file the 

copyrighted/proprietary material under seal, but determined that it would carry with 

the case “(1) whether the copyrighted materials should remain under seal; (2) whether 

Petitioner should have access to the ‘Sensitive Security Information,’ and (3) whether 

Respondent should be required to file a redacted version of the classified documents 

or an index with summaries of those documents.”  Corbett v. TSA, No. 12-15893-RR, 

Order (11th Cir. Jun. 5, 2013).   

SUMMARY OF THE ARGUMENT 

I. Petitioner challenges TSA’s use of AIT scanners and pat-downs to 

screen passengers at airport security checkpoints.  An airport screening search 

conducted without individualized suspicion is permissible under the Fourth 

Amendment so long as the government’s interest in conducting screening outweighs 

the degree of intrusion on an individual’s privacy.  As the D.C. Circuit held in 
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Electronic Privacy Information Center v. DHS, 653 F.3d 1 (D.C. Cir. 2011) (EPIC), TSA’s 

use of AIT scanners clearly satisfies this constitutional balancing test.  Id. at 10-11.  

The pat-down procedures offered as an alternative to AIT scanners are also 

constitutionally reasonable. 

The substantiality of the government’s interest in searching airline passengers 

for threat items, including non-metallic explosives, cannot reasonably be questioned.  

AIT scanners are more effective than other high-volume screening methods at 

detecting non-metallic explosives and concealed items.  TSA’s current pat-down 

procedures have also proven effective at detecting items concealed on the body. 

Furthermore, TSA’s use of AIT scanners and pat-downs at screening 

checkpoints imposes only minimal intrusion on individuals being screened.  For 

passengers who are screened using AIT scanners, scanning takes just a few seconds, 

and any intrusion on personal privacy is de minimis.  Any anomalies detected by the 

AIT scanner are displayed in a generic outline of a figure; no individualized image of 

the passenger is viewed by a transportation security officer.  Passengers are also given 

a choice between AIT scanning and a pat-down. 

For passengers who elect a pat-down, the search is conducted by an officer of 

the same gender as the passenger.  The pat-down can be conducted in private and 
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with a witness of the passenger’s choice.  It would make little sense to permit 

passengers to opt out of AIT scanning unless pat-down procedures were equally 

effective at detecting weapons and other threat items.  In light of these protections for 

individual privacy, the Fourth Amendment balancing “clearly favors the 

Government.”  EPIC, 653 F.3d at 10. 

II. Petitioner has no right to the sensitive information in the Administrative 

Record filed by this Court under seal and, in part, ex parte.  He fails to meet the 

statutory and regulatory criteria for access to Sensitive Security Information, and there 

is no right of access in civil litigation to classified information or unclassified 

summaries of classified information.  The copyrighted and proprietary information 

should remain under seal to protect the interests of its authors.  And petitioner’s 

argument that he should be permitted to disclose publicly For Official Use Only 

information, to which he was given access only under a non-disclosure agreement, is 

without merit. 

STANDARD OF REVIEW 

This Court’s review of action by the TSA Administrator is governed by 49 

U.S.C. § 46110(c) and the Administrative Procedure Act (APA), 5 U.S.C. § 706(2)(A).  

The TSA Administrator’s “[f]indings of fact * * *, if supported by substantial 

evidence, are conclusive.”  49 U.S.C. § 46110(c).  Because § 46110(c) is silent about 
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the standard of review for non-factual matters, the standard for review is provided by 

the APA, see Penobscot Air Srvcs., Ltd. v. FAA, 164 F.3d 713, 717-718 (1st Cir. 1999), 

which requires that agency action be upheld unless it is “arbitrary, capricious, an abuse 

of discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A). 

ARGUMENT 

I. TSA’S USE OF AIT SCANNERS AND PAT-DOWNS AT AIRPORT 
SECURITY CHECKPOINTS DOES NOT VIOLATE THE FOURTH
AMENDMENT. 

Because the primary goal of airport screening is “not to determine whether any 

passenger has committed a crime but rather to protect the public from a terrorist 

attack,” airport screening is permissible under the Fourth Amendment without 

individualized suspicion so long as the government’s interest in conducting screening 

outweighs the degree of intrusion on an individual’s privacy.  EPIC, 653 F.3d at 10.  

This standard does not require the government to use the least intrusive search 

methods possible, see id. at 10-11, but only that the scope of the administrative search 

must be “reasonably related to [its] objectives” and “not excessively intrusive.”  City of 

Ontario v. Quon, 130 S. Ct. 2619, 2630 (2010) (internal quotation marks omitted).  The 

“ultimate measure” of the constitutionality of such a search is whether it is reasonable. 

Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 652 (1995). 
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The D.C. Circuit has upheld TSA’s use of AIT scanners against Fourth 

Amendment challenge even before effective ATR software had been implemented, 

when the privacy protections were less extensive than they are currently.  EPIC, 653 

F.3d at 10-11.  Similarly, courts of appeals have repeatedly upheld other routine 

airport security screening procedures against constitutional challenge, emphasizing the 

importance of the safety concerns at issue and the deference to be accorded to expert 

judgments regarding screening methods.  See, e.g., United States v. Aukai, 497 F.3d 955, 

962-963 (9th Cir. 2007) (en banc); United States v. Hartwell, 436 F.3d 174, 179-181 (3d 

Cir. 2006); United States v. Marquez, 410 F.3d 612, 614-618 (9th Cir. 2005); United States 

v. Doe, 61 F.3d 107, 109-110 (1st Cir. 1995); Singleton v. Comm’r, 606 F.2d 50, 51-52 (3d 

Cir. 1979); United States v. Skipwith, 482 F.2d 1272, 1275-1277 (5th Cir. 1973).  

TSA’s current use of AIT scanners as a primary screening method at airport 

security checkpoints serves a critical public safety function while imposing only a de 

minimis intrusion on individuals being screened.  As the D.C. Circuit recognized in 

EPIC, in upholding the constitutionality of the use of AIT scanners, “[t]he need to 

search airline passengers ‘to ensure the public safety can be particularly acute,’ and, 

crucially, an AIT scanner, unlike a magnetometer, is capable of detecting, and 

therefore deterring, attempts to carry” explosives aboard an aircraft.  653 F.3d at 10 
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(citation omitted).  Furthermore, petitioner’s complaints about “nude body scans” 

have been overtaken by the uniform implementation of privacy software that uses a 

generic outline to display anomalies.  See Redfern, 727 F.3d at 83-84.  Passengers who 

do not wish to be scanned using an AIT scanner can opt for a pat-down.  TSA’s pat-

down procedures are designed to address evolving terrorist threats, and incorporate 

reasonable safeguards to protect passenger privacy.  Those procedures comply fully 

with the Fourth Amendment. 

A. TSA’s Use Of AIT Scanners At Airport Security Checkpoints Is 
Minimally Intrusive And Is Reasonably Related To The Need to 
Discover And Deter The Use Of Concealed Explosives And Other 
Threat Items. 

1. “[T]here can be no doubt that preventing terrorist attacks on airplanes is 

of paramount importance.”  Hartwell, 436 F.3d at 179.  As the Ninth Circuit has 

observed, “[i]t is hard to overestimate the need to search air travelers for weapons and 

explosives before they are allowed to board the aircraft,” given that “the potential 

damage and destruction from air terrorism is horrifically enormous.”  Marquez, 410 

F.3d at 618.  More than thirty years ago, the Third Circuit recognized that the 

“government unquestionably has the most compelling reasons,” including “the safety 

of hundreds of lives and millions of dollars worth of private property[,] for subjecting 

airline passengers to a search for weapons or explosives.”  Singleton, 606 F.2d at 52.  
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“[T]he events of September 11, 2001, only emphasize the heightened need to conduct 

searches” at airport screening checkpoints, United States v. Yang, 286 F.3d 940, 944 n.1 

(7th Cir. 2002), as do more recent events such as the December 25, 2009, attempted 

bombing. 

Petitioner mistakenly argues that the threat addressed by TSA’s screening 

practices must be minimal because recent attempted terrorist attacks against airplanes 

“happened outside of the United States” and some recent hijacking incidents outside 

the United States did not involve the use of explosive devices.  Pet. Br. 27-28 

(emphasis in original).  The flaws in this reasoning are apparent.  Petitioner cannot 

plausibly suggest that commercial airplanes are no longer a potential terrorist target.  

TSA has repeatedly concluded in recent years, based in part on sensitive intelligence 

and classified information, that  

.  See, e.g., 

AR 2190-2200, 2206, 2211-2220, 3057-3069, 3655. Al Qaeda and other terrorist 

organizations have sought to develop new weapons and new means of concealment 

to exploit vulnerabilities in security programs.  AR 3058, 3059-3060, 3066-3067. 

In any event, as the Supreme Court observed in NTEU v. Von Raab,  489 U.S. 

656 (1989), the validity of a screening program does not turn on “whether significant 
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numbers of putative air pirates are actually discovered by the searches conducted 

under the program.”  Id. at 675 n.3; see also MacWade v. Kelly, 460 F.3d 260, 274 (2d Cir. 

2006) (holding that the deterrent effect of an anti-terrorism screening program in the 

New York subway system “need not be reduced to a quotient” to satisfy the Fourth 

Amendment balancing); Cassidy v. Chertoff, 471 F.3d 67, 83 (2d Cir. 2006) (government 

not required to “adduce a specific threat” to ferry system before engaging in 

suspicionless searches).  Given the Government’s interest “in deterring highly 

hazardous conduct, a low incidence of such conduct, far from impugning the validity 

of the scheme * * *, is more logically viewed as a hallmark of success.”  Von Raab,  

489 U.S. at 675 n.3; see also id. at 674 (holding that the fact only a few employees test 

positive for drugs does not “impugn the [drug testing] program’s validity”). 

Petitioner also argues that enhanced screening at airport security checkpoints 

might “shift[] the target” of terrorist attacks “to buses, trains, stadiums, or even the 

checkpoint of the terminal.”  Pet. Br. 28.  He offers no support for the notion that the 

Fourth Amendment prohibits the government from conducting searches to protect 

aviation safety because would-be malefactors might discover different targets for 

attack.  The long history of threats to aviation security makes clear the need for, and 

constitutional reasonableness of, pre-boarding screening of passengers.  Cf. Aukai, 
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497 F.3d at 963-964 (Graber, J., concurring) (“For decades, nefarious individuals have 

tried to use commercial aircraft to further a personal or political agenda at the expense 

of those on board and on the ground. And the threat continues to exist that 

individuals, whether members of an organized group or not, may attempt to do the 

same.”) (footnote omitted). 

2.  The attempted bombing on December 25, 2009 demonstrated that a 

passenger could conceal explosives on his body without being detected by a walk-

through metal detector, and Congress has directed TSA to prioritize the development 

of screening equipment “that detects nonmetallic, chemical, biological, and 

radiological weapons, and explosives.”  49 U.S.C. § 44925(a).  Based on extensive 

testing and practical experience, TSA officials have concluded that AIT scanners 

present the most effective technology available to detect concealed threat items, 

including non-metallic explosives.  AR 1815, 1821. 

Petitioner’s assertion that TSA’s use of AIT scanners is not supported by risk-

based analysis is incorrect.  See Passenger Screening Using Advanced Imaging 

Technology, 78 Fed. Reg. 18,287, 18,289-18,290, 18,297-18,301 (2013).  Petitioner 

does not have access to the classified risk reduction analysis conducted by TSA, but 

TSA has publicly explained “that the chance of a successful terrorist attack on aviation 
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targets generally decreases as TSA deploys AIT.”  78 Fed. Reg. at 18,299.  That 

national security judgment, based in part on classified intelligence regarding potential 

terrorist activities and threats, is entitled to deference.  See Michigan Dep’t of State Police 

v. Sitz, 496 U.S. 444, 453-454 (1990); Cassidy, 471 F.3d at 85-87; MacWade, 460 F.3d at 

273-275; see also, e.g., Dep’t of Navy v. Egan, 484 U.S. 518, 529-530 (1988). 

Petitioner, a self-described “technology expert,” also asserts that he has 

successfully circumvented screening at airport checkpoints by concealing items at 

particular places on his body and that AIT scanners have certain “blind spots” that 

diminish their effectiveness.  Pet. Br. 21-22.  The fact that a particular screening 

method may not be fool-proof does not render it unconstitutional.  Courts, including 

the Supreme Court, have repeatedly rejected the proposition that a suspicionless 

search violates the Fourth Amendment because it might be circumvented.  See, e.g., 

Von Raab, 489 U.S. at 676 (rejecting argument that drug-testing violates the Fourth 

Amendment because employees may attempt to deceive the test); Cassidy, 471 F.3d at 

86 (rejecting argument that screening of ferry passengers violates the Fourth 

Amendment “because it is not sufficiently thorough”); MacWade, 460 F.3d at 275 

(rejecting argument that subway bag search program violates the Fourth Amendment 

because passengers may walk away and try to reenter the subway later).   
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In any event, petitioner’s argument that AIT scanners do not detect all non-

metallic (or metallic) threats to aviation security does not undermine TSA’s conclusion 

that the scanners provide a significant enhancement to security by offering the 

capability to detect explosives in liquid or powder form.  See EPIC, 653 F.3d at 10; see 

also AR 2272, 3424-3442.  Although petitioner argues that TSA should return to the 

use of metal detectors, he does not dispute that metal detectors cannot detect non-

metallic explosives or other non-metallic threat items.  Nor does the Constitution 

require TSA to employ the alternative detection methods proposed by petitioner, such 

as bomb-sniffing dogs, explosive trace portals, or explosive trace detectors.  Pet. Br. 

24-26.  The government has latitude under the Fourth Amendment to choose among 

reasonable alternatives for conducting an administrative search.  See Quon, 130 S. Ct. at 

2632 (“Even assuming there were ways that [the government] could have performed 

the search that would have been less intrusive, it does not follow that the search as 

conducted was unreasonable.”).5  In any event, petitioner offers no reason to 

                                                 
5 In arguing that the Fourth Amendment requires the government to adopt the 

least intrusive search method that accomplishes its purpose, petitioner cites and relies 
on United States v. Aukai, 497 F.3d 955 (9th Cir. 2007) and United States v. Hartwell, 436 
F.3d 174, 180 (2d Cir. 2006).  Pet. Br. 31-32, 34.  Apart from the fact that his 
argument is contrary to binding Supreme Court precedent, e.g., Quon, 130 S. Ct. at 
2632; Vernonia, 515 U.S. at 663, it also misreads Aukai and Hartwell, which hold only 
that an administrative search should be tailored to the special purpose that justifies it.  

Continued on next page. 
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conclude that passengers would generally find such searches to be less intrusive, and 

TSA could plainly conclude that using TSA scanners was more feasible than 

attempting to train and deploy canine teams at every airport checkpoint, or to screen 

passengers using both a walk-through metal detector and individualized swab testing 

for explosives. 

3.  The use of AIT scanners as a primary screening method imposes only de 

minimis burdens on air passengers.  Walking through the scanners takes just a few 

seconds.  Passengers are not subjected to any physical intrusion.  The only possible 

“invasiveness” is that initial screening may detect a potential threat item, thereby 

necessitating secondary screening.  Particularly in light of the minimal intrusion on 

any individual privacy interests, and in light of the safety interests at stake, TSA’s use 

of AIT scanners is constitutionally reasonable. See EPIC, 653 F.3d at 10-11; see also, 

e.g., Aukai, 497 F.3d at 962-963; Hartwell, 436 F.3d at 180. 

Petitioner refers throughout his brief to “nude body scanners” and “naked 

pictures.”  The references are puzzling, because, as petitioner acknowledges, every 

AIT scanner is now equipped with privacy software so that it does not display an 

                                                                                                                                                             
See Aukai, 497 F.3d at 962-963; Hartwell, 436 F.3d at 178-181; see also EPIC, 653 F.3d 
at 10-11 (rejecting argument that Hartwell stands for the proposition that “AIT 
scanners must be minimally intrusive to be consistent with the Fourth Amendment”).  
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individualized body image of a passenger, only a generic outline, Pet. Br. 8 n.4, a practice 

mandated by Congress.  See Pub. L. 112-95, § 826, 126 Stat. 11, 132 (2012) (requiring 

that AIT scanners used for passenger screening must have software installed “that 

produces a generic image of the individual being screened that is the same as the 

images produced for all other screened individuals”).  The past use of AIT scanners 

that did not employ automated threat recognition software has no bearing on 

petitioner’s suit, which seeks only prospective relief.  And petitioner’s claim that there 

is widespread public opposition to the use of AIT scanners as a screening technology 

cannot be squared with data showing that, as of May 2012, fewer than 1.5% of 

passengers opted out of screening by AIT.  AR 1856; see also AR 1350 (noting that, of 

4,000,000 passengers screened by AIT during the pilot program, roughly 600 filed 

complaints). 

B. TSA’s Use Of A Pat-Down As A Voluntary Alternative To Being 
Screened With An AIT Scanner Is Also Constitutionally Reasonable. 

The pat-down procedures used for passengers who decline to pass through an 

AIT scanner are also tailored to address the known threat posed by explosives or 

other weapons, concealed on culturally sensitive areas of the body to evade detection.  

TSA’s current pat-down procedures, which are similar to those used in other 

countries, have proven effective in detecting such items.  And as the D.C. Circuit has 
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noted, a passenger may choose between AIT screening and a pat-down, “which allows 

him to decide which of the two options for detecting a concealed, nonmetallic 

weapon or explosive is least invasive.”  EPIC, 653 F.3d at 10.  

Petitioner incorrectly describes pat-down procedures as “extraordinarily 

intensive” and “the most intensive search the TSA has ever conducted for primary 

screening.”  Pet. Br. 32-33, 37.  Although the specific pat-down procedures used by 

TSA are Sensitive Security Information, and cannot be described specifically on the 

public record without undermining their effectiveness, they are set forth in detail in 

the SOP contained in the Administrative Record.  AR 5142-5152.  The procedures are 

carefully tailored to detect concealed threat items without unduly invading personal 

privacy.  AR 2235.  TSA has modified its pat-down methods in light of intelligence 

about likely threats in order to enhance the efficacy of the search while reducing its 

intrusiveness to passengers.  AR 2235, 2649-2654, 2659-2669.  TSA specifically 

considered more extensive pat-down procedures, but declined to adopt them after 

determining that any additional benefit in detecting threat items did not justify their 

added intrusiveness.  AR 3099, 3108, 3128-3129, 3154, 3173-3175. 

Additional procedural protections also serve to minimize the intrusiveness of a 

pat-down.  AR 2233-2234.  Pat-downs are conducted by transportation security 
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officers of the same gender as the passenger.  The passenger may elect to have the 

pat-down conducted in a private area, with a witness of the passenger’s choice.  And 

individuals who object to either form of security screening always have the option to 

choose a different form of transportation.  Although petitioner argues that TSA 

should have adopted less extensive measures, it would make no sense to allow 

individuals undergoing screening to be able to opt out of AIT scanning unless the 

alternative screening method is also effective at detecting concealed threat items.   

Petitioner cites specific instances of searches of children, rape survivors with 

post-traumatic stress disorder, and individuals with disabilities in arguing that pat-

downs are unconstitutionally intrusive.  Pet. Br. 37-38.  The importance of an 

individual’s subjective experience of airport screening should not in any way be 

minimized, but the Fourth Amendment test for reasonableness is an objective one.  

See, e.g., Quon, 130 S. Ct. at 2631 (evaluating expectations of “a reasonable employee”); 

United States v. Martinez-Fuerte, 428 U.S. 543, 560 (1976) (evaluating the “objective 

intrusion” of a routine checkpoint stop).  Furthermore, petitioner lacks standing to 

invoke the Fourth Amendment rights of third parties not before the Court.  See United 

States v. Payner, 447 U.S. 727, 731-732 (1980).  TSA’s challenged procedures are 

objectively reasonable, and do not violate petitioner’s Fourth Amendment rights. 
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II. PETITIONER HAS NO RIGHT OF ACCESS TO SENSITIVE 
SECURITY INFORMATION OR CLASSIFIED INFORMATION, 
AND HIS ACCESS TO OTHER PROTECTED INFORMATION IN 
THE ADMINISTRATIVE RECORD SHOULD REMAIN 
GOVERNED BY THE COURT’S ORDER AND APPLICABLE 
RESTRICTIONS. 

A. Petitioner raises a number of arguments about protected portions of the 

administrative record, asserting that he is entitled to summaries of classified 

information and to direct access to SSI in the administrative record; that he was not 

provided with all of the For Official Use Only information; and that copyrighted and 

proprietary materials are entitled to no protection at all.  His arguments are without 

merit. 

Petitioner has no entitlement to classified information in the administrative 

record, nor does he have any right to compel the government to provide him with 

unclassified summaries of that information.  This Court recognized in United States v. 

Campa, 529 F.3d 980, 995 (11th Cir. 2008) that the Classified Information Procedures 

Act provides certain procedures governing the use of classified information in 

criminal proceedings, including certain limited rights to summaries of classified 

information relied on by the prosecution.  See 18 U.S.C. App. 3 § 4.  However, that 

statutory right applies only in criminal cases, 18 U.S.C. App. 3. § 3; civil litigants have 

no similar right of access to classified information or to unclassified summaries of 
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classified information relied on by an agency to defend challenged government action.  

Courts routinely evaluate classified information in camera and ex parte to determine the 

lawfulness of agency action, without providing access or an unclassified summary of 

the information to the civil plaintiff or petitioner.  See, e.g., Jifry v. FAA, 370 F.3d 1174, 

1180-1182 (D.C. Cir. 2004); Tabbaa v. Chertoff, 509 F.3d 89, 93 n.1, 97, 103-105 (2d 

Cir. 2007).   

Similarly, although Congress has provided for rights of access to Sensitive 

Security Information (SSI) for certain litigants, see Pub. L. No. 109-295, § 525(d), 120 

Stat. 1355, 1382 (2006), the statutory right by its terms applies only in “civil 

proceedings in the United States District Court.”  There is no comparable statute 

providing for access to SSI in proceedings in a court of appeals generally, including on 

a petition for review under 49 U.S.C. § 46110.  Furthermore, even the limited 

statutory right of access provided for district court proceedings requires a party 

seeking access to SSI to demonstrate that he “has substantial need of relevant SSI in 

the preparation of the party’s case.”  Id.   Although petitioner asserts that he can 

“piece together enough to demonstrate that” SSI in the record “will be favorable to 

his case,” Pet. Br. 43, the Court has access to all SSI in the record and is fully capable 

of evaluating its relevance.  Similarly, for purposes of evaluating petitioner’s 

Case: 12-15893     Date Filed: 01/28/2014     Page: 42 of 49 



FILED EX PARTE AND UNDER SEAL 
SENSITIVE SECURITY INFORMATION 

34 
WARNING: This record contains Sensitive Security Information that is controlled under 49 CFR parts 15 and 1520. 

No part of this record may be disclosed to persons without a “need to know”, as defined in 49 CFR parts 15 and 
1520, except with the written permission of the Administrator of the Transportation Security Administration or the 
Secretary of Transportation. Unauthorized release may result in civil penalty or other action. For U.S. government 

agencies, public disclosure is governed by 5 U.S.C. 552 and 49 CFR parts 15 and 1520.
FILED EX PARTE AND UNDER SEAL 

 

constitutional challenge to pat-downs, the specific pat-down procedures followed by 

transportation security officers  information that petitioner contends would be 

“useful for the purposes of this case,” Pet. Br. 44  has been provided to the Court. 

Furthermore, under governing federal regulations, SSI may only be disclosed to 

a “covered person” with a “need to know” as defined by 49 C.F.R. §§ 1520.7 and 

1520.11.  Petitioner does not fall within any of the regulatory definitions of a “covered 

person,” nor does he fall within any of the categories of “persons with a need to 

know” SSI.  He has no right of access to SSI. 

Petitioner notes that the For Official Use Only documents he received have 

some limited redactions, and accuses the government of “fail[ing] to comply with the 

Court’s order.”  Pet. Br. 41.  As the government previously notified the court, see 

Corbett v. TSA, No. 12-15893, Motion for Leave to File Portions of the Administrative 

Record Under Seal 3 n.1 (11th Cir. filed Mar. 25, 2012), those redactions protect 

privileged information, which is portion-marked as “LES” (“Law Enforcement 

Sensitive”).  Those redactions were made prior to the document’s reclassification 

from “Unclassified/Law Enforcement Sensitive” to For Official Use Only.  Nothing 

in the Court’s order required the government to provide that privileged information 

to petitioner. 
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Petitioner also claims that the proprietary and copyrighted material filed in 

Volume 3 of the Administrative Record should not remain under seal or governed by 

a protective order, arguing that the copyright laws alone should be sufficient to 

protect the copyright owner.  But requiring the government to reproduce copyrighted 

material in a public volume of the administrative record could put the government in 

jeopardy of violating copyright laws.  Cf. Weisberg v. U.S. Dep’t of Justice, 631 F.2d 824, 

829 (D.C. Cir. 1980).  For that reason, every other court of appeals in which this 

information has been submitted as part of an administrative record has ordered it to 

be filed under seal.  See Elec. Privacy Inf. Ctr. v. U.S. DHS, No. 10-1157, Order (D.C. 

Cir. Feb. 22, 2011); Redfern v. Napolitano, No. 11-1805, Order (1st Cir. Aug. 14, 2012); 

Ruskai v. Pistole, No. 12-1392, Order (1st. Cir. Jan. 28, 2013).  Similarly, the proprietary 

document  a detailed operations manual for an AIT scanner, located at AR 2155-

2188  was marked as proprietary by its author, and indicates that it was provided to 

the company’s “Customers for [its]internal business purposes only.”   The marking 

cautions that customers “shall not disclose or transfer any of these materials or 

information to any third party,” and states that “[n]o part of this book may be 

reproduced in any form without written permission” from the company.  AR 2155-
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2156.  This is precisely the type of information that, under Eleventh Circuit Rule 25-5, 

is properly filed under seal. 

B. Petitioner also has no right to publicly disclose or reproduce For Official 

Use Only information, which was provided to him pursuant to a protective order that 

barred him from publicly disclosing or reproducing the information, and on the 

condition that he comply with rules for the handling, storage, use, and return of 

FOUO information. 

As TSA’s Director of Intelligence Analysis explained in his declaration 

(submitted with the government’s motion for leave to file portions of the 

administrative record in camera and ex parte), the FOUO documents contain an 

evaluation of certain risks and vulnerabilities of aviation security, which terrorists and 

other wrongdoers could exploit to cause harm.  Hoopes Decl. ¶¶ 10-11.  Civil 

aviation threat assessments are issued in a non-classified format in order to equip the 

transportation security sector with timely and relevant information needed to prevent 

or mitigate threats, but they are provided only to individuals with a need to know the 

information, and their disclosure is conditioned on those individuals’ compliance 

with restrictions on the documents’ handling, storage, dissemination, and transmittal.  

In addition to posing a security threat, public disclosure of the information could 
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harm information-sharing relationships that TSA has developed with other 

stakeholders, who may be reluctant to share similar information in the future if it will 

be subject to compelled public disclosure.  Hoopes Decl. ¶ 11.  Petitioner’s 

subjective opinion about the consequences of disclosing FOUO information in 

Volume 2 of the Administrative Record is inadequate to override the considered 

national security judgment of the government. 
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CONCLUSION 

For the foregoing reasons, the petition for review should be denied, and the 

challenged TSA screening practices should be upheld under the Fourth Amendment. 

Respectfully submitted, 

STUART F. DELERY 
   Assistant Attorney General 
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