
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 
Jonathan Corbett, 

              Plaintiff 

 
v. 

 
United States of America, 

              Defendant 

 

  

 10-CV-24106 (Cooke/Bandstra) 

             

             

            OBJECTION TO MAGISTRATE’S 

 REPORT & RECOMMENDATION 

 RE: MOTION FOR TRO 

 

 On March 1st, 2011, Magistrate Judge Ted E. Bandstra issued his Report and 

Recommendation (the “R&R”) regarding the Plaintiff’s Motion for Temporary Restraining Order 

and/or Preliminary Injunction (the “Motion”).  The Plaintiff submits this timely objection to the 

R&R. 

 

I. OBJECTIONS GENERALLY 

 The sole purpose of the R&R is to aid in the determination of whether or not the 

Plaintiff’s Motion should be granted.  However, the R&R written in this instance goes 

significantly beyond both the intended purpose as well as what is judicially feasible at this point 

in the action. 

 In particular, Plaintiff notes two areas where the R&R has overstepped its bounds.  On 

page 6, there is a footnote that states that Judge Bandstra would “be inclined” to dismiss the 

action based on a completely separate and unrelated Motion to Dismiss filed by the defendant.  

However, this unrelated motion was not before the Court, and there is no indication that Judge 

Bandstra has reviewed the filings from both sides in the Motion to Dismiss.  Indeed, the 

plaintiff’s opposition to the motion (the “Dismiss Opposition”) was only filed 5 days prior to the 

R&R, and it would seem improbable that Judge Bandstra could have given thorough 

consideration to such filings, especially in the light of the fact that in his R&R, Judge Bandstra 

gives no written consideration to any of the points brought up by the Plaintiff in his Dismiss 

Opposition regarding the issue of jurisdiction. 



 Second, Judge Bandstra notes on page 8 that he “finds that the subject TSA screening 

procedures are reasonable and not in violation of the Fourth Amendment.”  The plaintiff fails to 

see how it is possible for a judge to make such a finding in the absence of any evidence.  The 

plaintiff has called no witnesses and discovered no evidence, and the only “evidence” before the 

Court is the declaration of TSA administrator John Pistole.  For the evaluation of the Motion, it 

is true that the court has to make a judgment call based on sparse filings to determine if the 

plaintiff is “likely” to succeed on the merits, however this is quite distinct from “finding” that the 

plaintiff has no case before hearing the evidence, and it troubles the plaintiff that this may be an 

indication of prejudice against the plaintiff’s case.  The plaintiff therefore requests that the Court 

thoroughly examine the R&R, as well as all other pleadings filed to date, before deciding on the 

adoption of the R&R. 

 

II. LIKELYHOOD OF SUCCESS ON THE MERITS 

A. Jurisdiction 

 The plaintiff has thoroughly briefed the issue of jurisdiction in his Dismiss Opposition.  

In order to avoid duplicative filings, the plaintiff refers the Court to this Dismiss Opposition and 

requests that the Court consider it as if it were stated in full herein. 

 As discussed in the Dismiss Opposition, the plaintiff disagrees and hereby objects to the 

recommendation that the search policies complained of (the “Policies”) are a “final order” 

subject to 49 USC § 46110 (R&R, p. 6), because: 1) they are internal directives rather than 

enforcement actions taken against a person or group (such as a license suspension), 2) there 

exists no administrative record sufficient for review and the plaintiff had no means to contribute 

to this record (or lack thereof), and 3) construction of 49 USC § 46110 to cover the Policies 

would be unconstitutional, against the intent of Congress, and against ample case law, such as 

McNary.  See Dismiss Opposition, pp. 2 – 16. 

 The plaintiff disagrees and hereby objects to the recommendation that the Policies and 

the SOP qualify as a “security directive” (R&R, p. 5), as thoroughly examined in the Opposition, 

but in short because they are issued under a different set of laws than security directives.  See 

Dismiss Opposition, p. 7, footnote 5.  Security directives are issued under 49 U.S.C. § 114(l)(2), 

and the SOP is instead issued under 49 U.S.C. §§ 44901(a), 44902(a), and 114(e).  Additionally, 



security directives are temporary measures unless adopted by the Transportation Security 

Oversight Board, of which the defendant has not made any claim has happened, even though the 

temporary period expiration has passed.  See 49 U.S.C. § 114(l)(2)(B).  It is, in fact, admitted by 

the defendant that the SOP is not a security directive.  See Blitz Transcript, filed by the 

defendant on December 12th, 2010, p. 30 (“The security directives are parallel to the standard 

operating procedures”). 

The term “security directive” only came about in this case by the defendant’s 

introduction of case law which discussed other courts’ treatment of security directives as 

“orders” under 49 U.S.C. §§ 46110.  The defendant wishes this court to conclude that because 

the SOP is “similar” to a security directive, it too should be classified as an order.  However, the 

reason other courts have determined that security directives are orders is because of specific 

statutory language in the text of the law that allows for security directives that is conspicuously 

absent from the text of the law that allows for the SOP to be propagated.  The fact that this 

language is present in one statute and absent in the other clearly evidences Congressional intent 

that the two be treated differently.  For a full discussion of this topic, see Dismiss Opposition, p. 

7, footnotes 5 and 6. 

 The plaintiff disagrees and hereby objects to the recommendation that the Court does not 

have subject matter jurisdiction (R&R, p. 6), for the preceding reasons. 

The plaintiff also notes that as both this Motion and the defendant’s Motion to Dismiss 

are now fully briefed for the Court, and since this Motion is a clearer issue if the Motion to 

Dismiss is denied and completely moot if the Motion to Dismiss is granted, the plaintiff has no 

objection to the Court placing this motion on hold while it decides the Motion to Dismiss. 

 

B. Constitutional Challenges 

 The plaintiff has thoroughly briefed the remaining issues discussed in this document in its 

Motion and its reply to defendant’s opposition to the Motion.  In order to avoid duplicative 

filings, the plaintiff refers the Court to these documents and requests that the Court consider 

them as if they were stated in full herein. 

The plaintiff noted in his reply to the defendant’s opposition to the Motion that the Court 

of Appeals has held, “We cannot conceive of a more basic subject of privacy than the naked 



body. The desire to shield one's unclothed figure from view of strangers, and particularly 

strangers of the opposite sex, is impelled by elementary self-respect and personal dignity.”  York 

v. Story, 324 F.2d 450 (9th Cir. 1963), See also Plaintiff’s Reply to Motion for TRO, p. 4.   

 The R&R gives this common-sense finding no regard.  The defendant is engaged in the 

act of viewing the bodies of thousands of people daily using machines that digitally render them 

naked, as well as touching the genitals of thousands of people daily.  We urge the court that it 

must find these actions to be suspect and requiring of a heightened level of scrutiny. 

 Instead, the R&R discusses the need and legality of airport checkpoint searches (R&R, 

pp. 7 – 8).  Plaintiff reiterates for the Court that the Plaintiff does not challenge the legality of 

airport checkpoint searches generally, but rather the specific methods chosen.  The R&R fails to 

apply any kind of balancing test whatsoever1 to determine the reasonableness of the searches, but 

instead summarily and without reasoning “finds” that the Policies are reasonable.  This is 

untenable: the government is not permitted to perform whatever search it so chooses simply 

because it takes place at an airport and because terrorists exist.  A balancing test must be whole-

heartedly applied, and the plaintiff hereby disagrees and objects to the R&R’s failure to do so 

(R&R, pp. 8 – 9). 

 The plaintiff disagrees and hereby objects to the recommendation that the Policies are 

“not more extensive than necessary and not as intrusive as the plaintiff suggests” (R&R, p. 8).  

The R&R (pp. 8 – 9) points out several “privacy” features of the Policies and suggests that their 

presence means the search is minimally invasive.  However, the implementation of “privacy” 

features does not logically show that the search is minimally invasive; rather, it simply shows 

that the search “could be worse.”  Clearly, this is not the standard for determining 

constitutionality, and again, a balancing test must be applied to weigh the effectiveness of the 

                                                                 
1 Though the R&R, on page 8, has a paragraph that starts with, “Balancing the intrusion…” there is no 
indication of any actual balancing test being performed.  A statement that the acts of September 11 th 
call for higher security, while it may be true, does nothing to determine whether the Policies are 
reasonable.  The R&R contains no discussion on why such an invasive search is necessary in this 
situation, and indeed there exists no evidence in the record other than a declaration produced by the 
defendant itself that the Policies are any more effective at deterring a terrorist attack than previous 
security methods.  The Plaintiff has asserted to the contrary.  See Plaintiff’s Reply to Motion for TRO, p. 
2 (“…it is alleged that a GAO study has shown it was unlikely that nude body scanners would  have 
detected this individual’s explosives.”). 



search (for which the Court has not yet been presented evidence), the invasiveness of the search 

(for which the R&R seems to take the defendant’s word for it and has dismissed, without stated 

reasoning, the plaintiff’s relevant assertions), and the government interest in the outcome. 

 Additionally, many of these “privacy” features are disputed by the plaintiff.  For 

example, the plaintiff asserts that the images created are essentially photographs and are of high 

enough quality to detail the genitalia of the individual being searched, while the defendant 

asserts otherwise.  The plaintiff’s dispute on this issue was given no consideration by the R&R, 

which adopted the defendant’s assertion that the nude body scanners do not create photographs 

and show such details.  The plaintiff disagrees and hereby objects to the R&R to the extent that it 

presumes disputed facts, including but not limited to those discussed in this paragraph, to be true. 

 The plaintiff will be able to show that nude body scanners indeed produce detailed 

images and submits two relevant appendices, which are not even the “tip of the iceberg” as far as 

evidence of image detail.  Exhibit A is an excerpt2 of article from ABC News dated May 7th, 

2010, in which a TSA screener was arrested for assaulting a fellow screener, right here in this 

district at Miami International Airport.  The motive for the assault: the two screeners had been 

training and testing nude body scanners, and the victim ascertained, through the use of nude 

body scanner images, that the assailant had a “small penis” and had made fun of him for it.  

Exhibit B is an Internet forum post by an individual identifying himself as a screener for the 

Canadian counterpart to the TSA, which uses the same machines.  Using the Internet handle 

“unLogical,” he reports that a nicotine patch, which sits completely flush on the skin and can be 

an inch in size, is visible to him while using nude body scanners.  It is clear that, despite the 

defendant’s attempt to minimize the significance of the images, there is little that these images 

cannot see, and they are of sufficient detail and fully capable of embarrassing an individual, as 

the screeners in Miami International Airport have learned. 

 

III. IRREPARABLE HARM  

                                                                 
2 All appendices to this filing are one page excerpts from Internet sources.  Should it please the Court to 
read the remaining content of the articles beyond the one submitted page, the Web address of the 
sources is located at the bottom of each appendix.  Alternatively, the plaintiff would be happy to file full 
copies with the Court on request. 



 The plaintiff has discussed at length in his Motion and reply why not flying is simply not 

an option for him.  See Plaintiff’s Reply to Motion for TRO, pp. 8 – 10.  Also discussed was that 

in light of evolving times, this Court should reconsider previous holdings that the right to travel 

does not imply the right to air travel.  Id.  The plaintiff disagrees and hereby objects to the 

recommendation to the extent that it suggests that the plaintiff can simply choose not to fly 

(R&R, pp. 9 – 10). 

 It should be noted that the question of whether the plaintiff has the “right” to fly is largely 

irrelevant: the government cannot justify a search based on the ability of the “search victim” to 

avoid the search.  For example, if the Miami Police Department decided that anyone traversing 

Southwest 8th Street will be required to submit to a body cavity search, the fact that one could 

simply choose another street to drive on would not make their search constitutional. 

 Also, since the filing of the Motion, new evidence has come to light that the defendants 

are in the process of extending their search policies to other modes of transportation, including 

trains and bus.  In 2005, the Department of Homeland Security signed a $1.9 million dollar 

contract to research systems that allow for “covert inspection of moving subjects” “through 

clothing, backpacks and other packages” which would be used “primarily for non-aviation 

settings.”  See Exhibit C.  More recently, in February 2011, the TSA was found in an Amtrak 

train station in Georgia, where they were “patting down” (fondling) train passengers, including a 

9 year old boy.  See Exhibit D.  In October 2010, the TSA searched individuals at a Greyhound 

bus station in Tennessee.  See Exhibit E.  This search, as well as the one in Exhibit D, were not 

prompted by a specific threat, but are “random check[s]” that are becoming more and more 

common.  The defendant’s assertion that one can avoid the TSA’s unconstitutional searches by 

choosing an alternative transportation method is simply not true. 

 

IV. HARM TO GOVERNMENT / PUBLIC INTEREST 

 The R&R asserts that allowing the plaintiff to be exempt from the search procedures 

would be a detriment to the government and public interest because it would “compromise” the 

TSA search procedures (R&R, p. 10).  However, in the end, the government and public isn’t 

interested in keeping search procedures intact, but rather in ensuring safety.  In other words, 

unless the defendant is suggesting that allowing the plaintiff to board a plane using the same 



search procedures it used not even a year ago3 would result in danger, the defendant’s argument 

fails.  Put more simply, the plaintiff is not a terrorist, the defendant has no evidence (and does 

not assert) to the contrary, and screening the plaintiff using metal detectors, as it has done in the 

recent past, rather than by using the Policies is quite simply not a danger to society. 

 

V. CONCLUSION 

 For the above reasons, the plaintiff’s objection to the R&R should be SUSTANED and 

the Motion should be GRANTED. 

 

 

 

 

Dated: Miami, Florida     Respectfully submitted, 

  March 7th, 2011               

____________________________________ 

           Jonathan Corbett 

            Plaintiff, Pro Se 

           407 Lincoln Road, #11A 

            Miami Beach, FL 33139 

       E-mail: jcorbett@fourtentech.com 

 

                                                                 
3 Indeed, the defendant has allowed the plaintiff through security checkpoints using only metal 
detectors less than one month ago.  It was through random luck, as well as careful observation and 
patience, that the plaintiff was able to find a security line which was not using nude body scanners.   As 
the defendant rolls out more and more nude body scanners, as it has conceded is its plan, and the 
plaintiff continues to fly, this random luck will eventually run out.  As discussed in Plaintiff’s Reply to 
Motion for TRO, p. 11, it is nearly a certainty that the plaintiff’s “luck” will run out in 2011.  


