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Index Number 1 

 

District Court Docket Sheet 

  



 
 

U.S. District Court 

Southern District of Florida (Miami) 

CIVIL DOCKET FOR CASE #: 1:10-cv-24106-MGC 

 

Corbett v. United States of America 

Assigned to: Judge Marcia G. Cooke 

Referred to: Magistrate Judge William C. 

Turnoff 

Cause: 28:1331 Fed. Question: Civil Rights 

Violation 

 

Date Filed: 11/16/2010 

Date Terminated: 04/29/2011 

Jury Demand: Plaintiff 

Nature of Suit: 440 Civil Rights: 

Other 

Jurisdiction: U.S. Government 

Defendant 

Plaintiff  

Jonathan Corbett  represented by Jonathan Corbett  
407 Lincoln Road  

#11A  

Miami Beach, FL 33139  

646-316-4524  

Fax: 877-410-0410  

PRO SE 

V. 
  

Defendant  
  

United States of America  represented by Carlotta P. Wells  
U.S. Department of Justice  

Civil Division, Federal 

Programs Branch  

P.O. Box 883  

Washington, DC 20044  

Email: 

carlotta.wells@usdoj.gov  

LEAD ATTORNEY  

ATTORNEY TO BE NOTICED 

Noticing AUSA  

Email: usafls-civ@usdoj.gov  

ATTORNEY TO BE NOTICED 



 
 

Date Filed # Docket Text 

11/16/2010 1  COMPLAINT against United States of America. Filing fee 

$ 350.00, filed by Jonathan Corbett. (Attachments: # 1 Civil 

Cover Sheet, # 2 Summon(s) United States of America c/o 

Department of Justice)(ral) (Entered: 11/16/2010) 

11/16/2010 2  Judge Assignment RE: Electronic Complaint to Judge 

Marcia G. Cooke (ral) (Entered: 11/16/2010) 

11/16/2010 3  Clerks Notice of Receipt of Filing Fee received on 

11/16/2010 in the amount of $ 350.00, receipt number 

FLS100009836 (ral) (Entered: 11/16/2010) 

11/16/2010 4  EMERGENCY MOTION for Temporary Restraining Order 

( Responses due by 12/3/2010), and/or MOTION for 

Preliminary Injunction by Jonathan Corbett. (ral) (Entered: 

11/16/2010) 

11/16/2010 5  AFFIDAVIT in Support re 4 MOTION for Temporary 

Restraining Order MOTION for Preliminary Injunction; 

Declaration of Jonathan Corbett filed by Jonathan Corbett. 

(ral) (Entered: 11/16/2010) 

11/16/2010 6  NOTICE/CERTIFICATION of Emergency by Jonathan 

Corbett re 5 Affidavit in Support of Motion, 4 MOTION for 

Temporary Restraining Order MOTION for Preliminary 

Injunction (ral) (Entered: 11/16/2010) 

11/17/2010 7  PAPERLESS ORDER DENYING WITHOUT 

PREJUDICE Emergency Motion for Temporary Restraining 

Order 4 . This Motion does not seek relief from a true 

emergency. Plaintiff has leave to refile the motion as a 

standard Motion, the merits of which will be considered by 

Judge Marcia G. Cooke. Signed by Judge K. Michael Moore 

on 11/17/2010. (rg1) (Entered: 11/17/2010) 

https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=4&dm_id=8206869&doc_num=1&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118656935
https://ecf.flsd.uscourts.gov/doc1/05118656936
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=11&dm_id=8207088&doc_num=4&pdf_header=2
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=14&dm_id=8207109&doc_num=5&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118657211
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=18&dm_id=8207273&doc_num=6&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118657242
https://ecf.flsd.uscourts.gov/doc1/05118657211
https://ecf.flsd.uscourts.gov/doc1/05118657211


 
 

11/17/2010 8  MOTION for Temporary Restraining Order ( Responses due 

by 12/6/2010), MOTION for Preliminary Injunction by 

Jonathan Corbett. (ls) (Entered: 11/18/2010) 

12/01/2010 9  Clerk's Notice of Undeliverable Mail re 7 Order on Motion 

for Temporary Restraining Order, Order on Motion for 

Preliminary Injunction,,. US Mail returned for: return to 

sender unclaimed unable to forward. The Court has not 

located an updated address for this party. After two 

unsuccessful noticing attempts, notices from the Court will 

no longer be sent to this party in this case until a correct 

address is provided.US Mail return ed for Jonathan Corbett. 

First return/Attempt (rb) (Entered: 12/01/2010) 

12/06/2010 10  RESPONSE in Opposition re 8 MOTION for Temporary 

Restraining Order MOTION for Preliminary Injunction filed 

by United States of America. (Attachments: # 1 Index of 

Exhibits, # 2 Exhibit A, # 3 Exhibit A-1, # 4 Exhibit A-2, # 

5 Exhibit A-3, # 6 Exhibit B, # 7 Exhibit C)(Wells, Carlotta) 

(Entered: 12/06/2010) 

12/10/2010 11  ORDER REFERRING MOTION: 8 MOTION for 

Temporary Restraining Order MOTION for Preliminary 

Injunction filed by Jonathan Corbett Motions referred to Ted 

E. Bandstra. Signed by Judge Marcia G. Cooke on 

12/10/2010. (tm) (Entered: 12/10/2010) 

12/13/2010 12  NOTICE of Attorney Appearance by Carlotta P. Wells on 

behalf of United States of America (Wells, Carlotta) 

(Entered: 12/13/2010) 

12/13/2010 13  MOTION for Leave to File Additional Pages by Jonathan 

Corbett. (mg) (Entered: 12/13/2010) 

12/13/2010 14  REPLY to Objection to Motion re 8 MOTION for 

Temporary Restraining Order and/or MOTION for 

Preliminary Injunction filed by Jonathan Corbett. (mg) 

(Entered: 12/13/2010) 

https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=26&dm_id=8213314&doc_num=8&pdf_header=2
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=33&dm_id=8270873&doc_num=10&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118664129
https://ecf.flsd.uscourts.gov/doc1/05118728925
https://ecf.flsd.uscourts.gov/doc1/05118728926
https://ecf.flsd.uscourts.gov/doc1/05118728927
https://ecf.flsd.uscourts.gov/doc1/05118728928
https://ecf.flsd.uscourts.gov/doc1/05118728929
https://ecf.flsd.uscourts.gov/doc1/05118728930
https://ecf.flsd.uscourts.gov/doc1/05118728931
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=37&dm_id=8287696&doc_num=11&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118664129
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=41&dm_id=8290915&doc_num=12&pdf_header=2
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=44&dm_id=8291506&doc_num=13&pdf_header=2
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=46&dm_id=8291520&doc_num=14&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118664129


 
 

12/13/2010 15  Affirmation OF SERVICE by Jonathan Corbett re 14 Reply 

to Response to Motion (mg) (Entered: 12/13/2010) 

12/17/2010 16  Notice of Supplemental Authority by United States of 

America (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 

Exhibit C)(Wells, Carlotta) (Entered: 12/17/2010) 

12/17/2010 17  NOTICE by United States of America of Filing 

(Attachments: # 1 Exhibit A)(Wells, Carlotta) (Entered: 

12/17/2010) 

12/20/2010 18  RESPONSE/REPLY/Objection to 16 Notice of 

Supplemental Authority by Jonathan Corbett. (mg) 

(Entered: 12/20/2010) 

01/13/2011 19  ORDER REFERRING CASE to Magistrate Judge Ted E. 

Bandstra for Pretrial Proceedings. Signed by Judge Marcia 

G. Cooke on 1/13/2011. (tm) (Entered: 01/13/2011) 

01/13/2011 20  Order Requiring Joint Scheduling Report. Signed by Judge 

Marcia G. Cooke on 1/13/2011. (tm) (Entered: 01/13/2011) 

01/14/2011 21  ENDORSED ORDER granting 13 Plaintiff's Motion for 

Leave to File Excess Pages. Signed by Magistrate Judge Ted 

E. Bandstra on 1/14/2011. (das) (Entered: 01/14/2011) 

02/22/2011 22  Defendant's MOTION to Dismiss 1 Complaint by United 

States of America. Responses due by 3/11/2011 

(Attachments: # 1 Memorandum, # 2 Text of Proposed 

Order)(Wells, Carlotta) (Entered: 02/22/2011) 

02/23/2011 23  MEMORANDUM in Opposition re 22 Defendant's 

MOTION to Dismiss 1 Complaint by Jonathan Corbett. 

(mg) (Entered: 02/24/2011) 

02/23/2011 24  CERTIFICATE OF SERVICE by Jonathan Corbett re 23 

Memorandum in Opposition (mg) (Entered: 02/24/2011) 

https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=50&dm_id=8291606&doc_num=15&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118752299
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=53&dm_id=8309872&doc_num=16&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118772820
https://ecf.flsd.uscourts.gov/doc1/05118772821
https://ecf.flsd.uscourts.gov/doc1/05118772822
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=55&dm_id=8311384&doc_num=17&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118774501
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=57&dm_id=8314591&doc_num=18&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108772819
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=60&dm_id=8385116&doc_num=19&pdf_header=2
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=63&dm_id=8385140&doc_num=20&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118752285
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=67&dm_id=8518293&doc_num=22&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05108656934
https://ecf.flsd.uscourts.gov/doc1/05119007950
https://ecf.flsd.uscourts.gov/doc1/05119007951
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=70&dm_id=8527263&doc_num=23&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109007949
https://ecf.flsd.uscourts.gov/doc1/05108656934
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=73&dm_id=8527271&doc_num=24&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119018053


 
 

03/01/2011 25  REPORT AND RECOMMENDATIONS re 8 MOTION for 

Temporary Restraining Order filed by Jonathan Corbett 

Recommending Motion be Denied. Objections to R&R due 

by 3/18/2011. Signed by Magistrate Judge Ted E. Bandstra 

on 3/1/2011. (ls) (Entered: 03/02/2011) 

03/07/2011 26  OBJECTIONS to 25 Report and Recommendations by 

Jonathan Corbett. (mg) (Entered: 03/07/2011) 

03/07/2011 27  CERTIFICATE OF SERVICE by Jonathan Corbett re 26 

Objections to Report and Recommendations (mg) (Entered: 

03/07/2011) 

03/07/2011 28  REPLY to Response to Motion re 22 Defendant's MOTION 

to Dismiss 1 Complaint filed by United States of America. 

(Wells, Carlotta) (Entered: 03/07/2011) 

03/21/2011 29  RESPONSE in Opposition re 25 REPORT AND 

RECOMMENDATIONS re 8 MOTION for Temporary 

Restraining Order MOTION for Preliminary Injunction filed 

by Jonathan Corbett Recommending Motion be Denied. 

(Defendant's Response to Plaintiff's Objection to the 

Magistrate Judge's Report and Recommendation) filed by 

United States of America. (Wells, Carlotta) (Entered: 

03/21/2011) 

03/30/2011 30  ORDER ADOPTING REPORT AND 

RECOMMENDATIONS denying 8 Motion for Temporary 

Restraining Order, Motion for Preliminary Injunction filed 

by Jonathan Corbett. Signed by Judge Marcia G. Cooke on 

3/30/2011. (tm) (Entered: 03/30/2011) 

04/01/2011 32  Case Reassignment of Paired Magistrate Judge pursuant to 

Administrative Orders 2010-145 and 2011-18 to Magistrate 

Judge William C. Turnoff. Magistrate Judge Ted E. 

Bandstra no longer assigned to case. (dm) (Entered: 

04/08/2011) 

https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=76&dm_id=8550051&doc_num=25&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118664129
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=80&dm_id=8566248&doc_num=26&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119043704
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=83&dm_id=8566376&doc_num=27&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119061681
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=86&dm_id=8567431&doc_num=28&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109007949
https://ecf.flsd.uscourts.gov/doc1/05108656934
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=89&dm_id=8617471&doc_num=29&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119043704
https://ecf.flsd.uscourts.gov/doc1/05118664129
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=92&dm_id=8650955&doc_num=30&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05118664129


 
 

04/04/2011 31  Defendant's MOTION to Stay of Need to Comply with Meet 

and Confer Order and of Discovery Pending a Decision on 

Defendant's Motion to Dismiss for Lack of Subject Matter 

Jurisdiction by United States of America. Responses due by 

4/21/2011 (Attachments: # 1 Text of Proposed 

Order)(Wells, Carlotta) (Entered: 04/04/2011) 

04/29/2011 33  ORDER granting 22 Motion to Dismiss. Signed by Judge 

Marcia G. Cooke on 4/29/2011. (tm) (Entered: 04/29/2011) 

05/27/2011 34  NOTICE OF APPEAL as to 33 Order on Motion to Dismiss 

by Jonathan Corbett Filing fee $ 455.00, receipt number 

FLS 19489. Within fourteen days of the filing date of a 

Notice of Appeal, the appellant must complete the Eleventh 

Circuit Transcript Order Form regardless of whether 

transcripts are being ordered [Pursuant to FRAP 10(b)]. For 

information go to our FLSD website under Transcript 

Information. (cqs) (Entered: 05/31/2011) 

05/27/2011 35  USCA Appeal Fees received $ 455.00 receipt number FLS 

100019489 re 34 Notice of Appeal, filed by Jonathan 

Corbett (cqs) (Entered: 05/31/2011) 

05/31/2011  Transmission of Notice of Appeal,order and Docket Sheet to 

US Court of Appeals re 34 Notice of Appeal, (cqs) (Entered: 

05/31/2011) 

06/10/2011 36  TRANSCRIPT INFORMATION FORM by Jonathan 

Corbett re 34 Notice of Appeal,. No Transcript Requested. 

(cqs) (Entered: 06/13/2011) 

08/04/2011 37  ORDER of Dismissal by USCA as to 34 Notice of Appeal, 

filed by Jonathan Corbett, appellant failed to file record 

excerpts within the time fixed by the rules USCA# 11-

12426-BB (cqs) (Entered: 08/05/2011) 

  

https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=99&dm_id=8667989&doc_num=31&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119176906
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=105&dm_id=8759336&doc_num=33&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05109007949
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=107&dm_id=8863290&doc_num=34&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119278967
https://ecf.flsd.uscourts.gov/doc1/05119398480
https://ecf.flsd.uscourts.gov/doc1/05119398473
https://ecf.flsd.uscourts.gov/doc1/05119398473
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=116&dm_id=8908885&doc_num=36&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119398473
https://ecf.flsd.uscourts.gov/cgi-bin/show_doc.pl?caseid=368935&de_seq_num=119&dm_id=9096047&doc_num=37&pdf_header=2
https://ecf.flsd.uscourts.gov/doc1/05119398473
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Index Number 2 

 

Complaint 

 



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

Jonathan Corbett, 

              Plaintiff 

 

v. 

 

United States of America, 

              Defendant 

 

 10-CV-__________ 

 

 COMPLAINT FOR  VIOLATIONS     

            OF THE 4
TH

 AMENDMENT TO  

            THE UNITED STATES  

            CONSTITUTION 

 

 

 JURY DEMANDED 

 

SUMMARY 

1. Plaintiff Jonathan Corbett (“CORBETT”) is a frequent air traveller who objects to the 

Transportation Security Administration’s (“TSA”) use of “nude body scanners” to 

generate images of his body at airport security checkpoints, as well as “enhanced pat 

downs” that require the touching of his genital area by TSA officers. 

 

2. The TSA has stated that it is now using these nude body scanners as its “primary” 

screening method, and that all passengers will be required to submit to their use wherever 

these scanners are available, or else submit to an enhanced pat down. 

 

3. Due to CORBETT’s frequent air travel, it is nearly a certainty that CORBETT will be 

subjected to the aforementioned treatment.  The TSA has further stated that passengers 

who refuse the aforementioned treatment may be prosecuted and subjected to large fines 

(quoted by the TSA at $11,000). 

 

JURY TRIAL 

4. CORBETT demands a jury trial. 

 

PARTIES 

5. CORBETT is an individual residing in the State of Florida. 

 

6. PLAINTIFF is the United States of America, through its agency, the Department of 

Homeland Security, and its subdivision, Transportation Security Administration. 

 

JURISDICTION & VENUE 



7. This court has subject matter jurisdiction under 28 USC § 1331, on the basis of there 

being a federal question. See Bivens v. Six Unknown Narcotics Agents, 403 U.S. 388 

(1971).  This suit specifically does not call for subject matter jurisdiction under 28 USC § 

2679. 

 

8. Venue is appropriate because CORBETT presently has a ticket to fly out of Miami 

International Airport on November 18
th

, 2010.  Further, even if CORBETT’s rights are 

not violated on that date, the point at which CORBETT’s rights are most likely to be 

violated in the future is within the District, as CORBETT resides within the District and 

the two major airports near CORBETT (Miami International Airport and Fort 

Lauderdale-Hollywood International Airport) both presently employ nude body scanners.  

As implied above, the Defendant, and specifically the TSA, indeed maintains a 

permanent presence within the District. 

 

ALLEGATIONS OF FACT 

9. On or about the beginning of November 2010, the TSA significantly deployed new 

procedures for airport security screening across the United States. 

 

10. Of relevance to this case, these procedures now call for the use of nude body scanners, 

also known as “AIT devices,” “backscatter x-rays,” and according to a media report of at 

least one TSA agent’s words, a “penis
1
 measuring device,” as the “primary” inspection 

device, where formerly the primary inspection device was a metal detector. 

 

11. These nude body scanners produce clear images of the nude body of the searched party. 

 

12. The new procedures allow for travellers to “opt-out” of being subjected to a nude body 

scanner, instead receiving an “enhanced pat down.” 

 

13. An enhanced pat down is different from the pat downs the TSA formerly used, and 

necessarily, and in accordance with TSA rules, involves the touching of the genitals, 

buttocks, and, in the case of female passengers, breasts, of the individual being screened. 

 

14. There have been many reports of the enhanced pat down going beyond touching, and 

being better described as prodding, squeezing, lifting, and twisting of the genitals, 

buttocks, and/or breasts, as well as reports of touching bare skin by reaching inside 

clothing. 

 

 
1
 The exact quotation used a less pleasant synonym. 



15. Travellers are not permitted to “opt-out” of the enhanced pat down and receive a standard 

pat down (the former, less invasive pat down technique) and/or a metal detection 

inspection. 

 

16. There have been at least 2 reported incidents of travellers (reported as Meg McLain and 

John Tyner) who have refused both new procedures.  Both passengers were forced to 

leave the screening area. 

 

17. The TSA admitted, through TSA employee Mike Aguilar, on or about November 15
th

, 

2010, that it had threatened Mr. Tyner with a $10,000 civil penalty at the airport for 

failure to submit to having his genitals touched, and that it actually may prosecute for up 

to $11,000.  Ms. McLain may very well face the same charges. 

 

18. Upon information and belief, the TSA has had no public hearings or study on the efficacy 

of the nude body scanners. 

 

19. Upon information and belief, the TSA has had no public hearings or study on the efficacy 

of enhanced pat downs. 

 

20. The TSA has repeatedly cited the incident of the alleged “underwear bomber,” whom 

they allege attempted to board a plane with explosives in his underwear, as justification 

for these new procedures. 

 

21. Upon information and belief, the Defendant has, through a GAO study, determined nude 

body scanners likely would not have detected the explosives on the underwear bomber. 

 

22. The TSA has not claimed, and it stands against reason, that either the nude body scanners 

or the enhanced pat downs would detect an explosive hidden in a body cavity. 

 

23. The TSA has many other effective and less invasive options available to it, including but 

not limited to metal detectors (both freestanding and hand wands), standard pat downs, 

explosive trace detection (both via swab and via “puffer machine”), explosive sniffing 

dogs, behavioral analysis, traveller databases (including the no-fly list), intelligence 

gathering, and others. 

 

24. CORBETT has already purchased 3 tickets departing from US airports with nude body 

scanners, departing within the next 30 days, booked before CORBETT was fully aware 

of the new procedures. 

 

25. CORBETT is opposed to the new scanning procedures because he feels that the violation 

of his privacy would be emotionally traumatizing. 



26. Indeed, the enhanced pat down procedure, if done non-consensually, would amount to a 

sexual assault in most jurisdictions, and the intrusion of peering under his clothes would 

be similarly illegal. 

 

27. CORBETT is experiencing emotional distress at the thought of being subjected to the 

new screening procedures, as well as the possibility of a large civil penalty being 

assessed against him for declining, in addition to the likely embarrassment of being 

confronted by TSA agents for declining these invasive searches. 

 

CLAIM FOR RELIEF 

The Fourth Amendment to the United States Constitution 

28. The requirement of a search in which the searching party necessarily sees the nude body 

of the party being searched, either directly or through the use of imaging equipment, with 

neither probable cause nor warrant, is an unreasonable search under the 4
th

 Amendment. 

 

29. The requirement of a search in which the searching party necessarily touches, prods, lifts, 

and/or squeezes the genitals, buttocks, and/or breasts of the party being searched, with 

neither probable cause nor warrant, is an unreasonable search under the 4
th

 Amendment. 

 

30. The abstract risk of terrorism without a credible, specific threat (with information such as 

at least some of the following: date/time, location, description of parties involved, plot 

details, etc.) does not justify the above searches. 

 

31. The above searches are further unjustified because they have not been proven to be any 

more effective than the less invasive options described in paragraph 23. 

 

PRAYER FOR RELIEF 

WHEREFORE, PLAINTIFFS pray for the following relief: 

1. Declaratory relief stating that the new procedures as described herein constitute an 

unreasonable search under the 4
th

 amendment. 

 

2. An emergency temporary restraining order and/or preliminary injunction requiring that 

the TSA allow CORBETT to pass through security without using the new procedures 

(see separate motion). 

 

3. Permanent injunctive relief requiring the Defendant to discontinue the requirement that 

“ordinary air passengers” submit to searches that involve nude body scanners or pat 



downs that touch genital, buttock, or breast areas, except that nothing herein shall be 

interpreted as preventing the Defendant from using these methods as optional screening 

methods or as methods of screening when probable cause or other reasonable suspicion 

would make it prudent. 

 

4. Cost of the action. 

 

5. Reasonable attorney’s fees, should CORBETT retain an attorney
1
. 

 

6. Any other such relief as the court deems appropriate. 

 

7. CORBETT is not presently seeking actual or punitive damages; however, should 

CORBETT be denied boarding as a result of refusing the herein described new 

procedures, CORBETT may seek leave to amend this complaint and/or file a separate 

action, as appropriate. 

 

 

 

Dated: Miami, Florida     Most respectfully submitted, 

  November 16
th

, 2010               

____________________________________ 

           Jonathan Corbett 

            Plaintiff, Pro Se 

           407 Lincoln Road, #11A 

            Miami Beach, FL 33139 

       E-mail: jcorbett@fourtentech.com 

 

 

 

 

 

 

 

 

 
1
 CORBETT is presently representing himself in this action pro se, and is not seeking attorney’s fees for 

any pro se work.  CORBETT only seeks attorney’s fees in the event that he retains an attorney at a later 

point, and only for the work completed by said attorney. 
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

1:10-cv-24106-Cooke/Bandstra

Jonathan Corbett, )
)

Plaintiff, )
)

v. ) 
)
)

United States of America, )
)

Defendant. )
_________________________________________ )

DEFENDANT’S MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 

INTRODUCTION

In his Complaint, plaintiff seeks to permanently enjoin the standard procedure of the

Transportation Security Administration (TSA) for screening airline passengers.  Specifically,

plaintiff claims that TSA's use of Advanced Imaging Technology (AIT) machines and alternative

pat-down procedures violates his rights under the Fourth Amendment.  As explained below,

however, this Court lacks jurisdiction to hear plaintiff’s claims.  Plaintiff bears the burden of

establishing that this Court has jurisdiction over the subject matter of this action, and he cannot do

so here.  TSA's current procedure for screening airline passengers was issued by order of the

Administrator of TSA on September 17, 2010, in the form of a revised "Screening Checkpoint

Standard Operating Procedure," in order to better secure the nation against the serious threat posed

by terrorists who seek to blow up airplanes using nonmetallic explosives and weapons.   Under

federal law, 49 U.S.C. § 46110, exclusive jurisdiction over such aviation and security-related orders

of TSA lies with the court of appeals.  Plaintiff’s claims therefore cannot proceed in this Court, and
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his Complaint must be dismissed.

BACKGROUND

I. STATUTORY AND REGULATORY FRAMEWORK

A. Federal Authority Over Aviation Security Systems and Passenger Screening 

Federal law prohibits conduct that is threatening or dangerous to airline security and safety,

such as engaging in "aircraft piracy," 49 U.S.C. § 46502(a); interfering with the duties of a flight

crew member or flight attendant, id. § 46504; and taking any action that poses an imminent threat

to the safety of an aircraft or individuals on board, id. § 46318.  Further, it is a crime to have a

concealed weapon, loaded firearm, or an explosive or incendiary device on one's person or in one's

property while on board, or attempting to board, an aircraft.  Id. § 46505.

Following the terrorist attacks of September 11, 2001, Congress created TSA to better protect

all modes of transportation, and specifically charged the Administrator of TSA with overall

responsibility for civil aviation security.  49 U.S.C. § 114(d); 6 U.S.C. § 202(1).  As part of this

responsibility, the Administrator of TSA, together with the Director of the Federal Bureau of

Investigation (FBI), must "assess current and potential threats to the domestic air transportation

system," including the "extent to which there are individuals with the capability and intent to carry

out terrorist or related unlawful acts against that system and the ways in which those individuals

might carry out those acts."  49 U.S.C. § 44904(a).  Recognizing the ever-changing nature of aviation

threats, Congress required TSA and FBI to engage in a "continuous analysis and monitoring" of such

security threats.  Id.  The Administrator of TSA is further charged with taking "necessary actions to

improve domestic air transportation security by correcting any deficiencies" that are discovered

through this continuous monitoring.  Id. § 44904(e); see also 49 U.S.C. § 44903(b). 

-2-
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To fulfill its responsibility for securing the nation's aviation system, TSA relies on multiple

mechanisms and layers of defense.  See Docket # 10-2 (Def.’s Memo in Opp. to Pl.’s TRO/PI Mot.,

Exh. A), Declaration of John S. Pistole (Pistole Dec.) ¶¶ 17, 33.  For example, Congress requires that

passengers be pre-screened by comparing passenger information to No-Fly or Selectee lists

maintained by the federal government.  49 U.S.C. § 44903(j).  Further, Congress has directed TSA

to provide for "the screening of all passengers and property . . .  before boarding," in order to ensure

that no passenger is unlawfully carrying a dangerous weapon, explosive, or other destructive

substance.  Id. §§ 44901(a), 44902(a), 114(e).  In this regard, Congress has mandated that TSA give

high priority to deploying new technologies at airport screening checkpoints to detect "nonmetallic,

chemical, biological, and radiological weapons, and explosives" on individuals and in their property,

including such explosives that "terrorists would likely try to smuggle aboard."  Id. § 44925(a).  In

June 2008, the Senate Appropriations Committee specifically acknowledged the importance of

"emerging technologies at passenger screening checkpoints," including advanced imaging

technologies which "provide an increased level of screening for passengers by detecting explosives

and other non-metal objects that current checkpoint technologies are not capable of detecting."  S.

Rep. No. 110-396, 2008 WL 2502304, at *60 (2008).  The Senate Committee expressed its desire

that "funds for whole body imaging continue to be spent by TSA on multiple imaging technologies,

including backscatter and millimeter wave." Id.  

In carrying out its mandate to provide aviation security, TSA issues Standard Operating

Procedures (SOPs) that apply to specific aspects of the security screening process, including 

checkpoint screening.  Pistole Dec. ¶  25. TSA's Screening Checkpoint SOP sets forth in detail the

mandatory procedures that TSA screening officers must apply in screening passengers at all airport
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checkpoints, and which passengers must follow prior to boarding an aircraft.  Id.  ¶¶ 25, 46; 49

C.F.R. § 1540.107(a).  On September 17, 2010, the Administrator of TSA issued a newly revised

Screening Checkpoint SOP, which had an implementation date of October 29, 2010.  Pistole Dec. 

¶¶ 25, 46.    This SOP includes the most recently updated procedures for detecting nonmetallic1

explosive devises and weapons, and it represents TSA's final decision directing the use of AIT

machines, as well as the revised procedures for the pat-down.  Id.   In line with specific2

congressional directives, and based on the latest intelligence as well as assessments of available

technologies, TSA has introduced AIT scanners  as part of its multi-layered standard security3

  The SOP itself is not being filed with this motion, because it constitutes Sensitive Security1

Information (SSI) pursuant to 49 U.S.C. § 114(r) and 49 C.F.R. parts 15 and 1520, and cannot be
publicly released.  Pistole Dec.  ¶ 25 & n.1.  SSI is "information obtained or developed in carrying
out security under authority of the Aviation and Transportation Security Act," the disclosure of
which has been determined, inter alia, to be detrimental to the security of transportation.  49 U.S.C.
§ 114(r).  Pursuant to regulations, the following are all deemed SSI and thus may not be publicly
released:  TSA Security Directives or orders; the identities of individuals on the No Fly and Selectee
Lists; and "Security screening information" including "[a]ny procedures . . . instructions, and
implementing guidance pertaining thereto, for screening of persons . . . that is conducted by the
Federal government or any other authorized person." 49 C.F.R. §§ 1520.5(b)(1)&(2), 1520.5(b)(9)
(emphasis added), 1520.9.  Defendants maintain that plaintiff’s Complaint can be dismissed for lack
of jurisdiction based on information that is in the public domain, including declarations. However,
upon this Court's request, defendants can provide it the Screening Checkpoint SOP for in camera,
ex parte review.  

  The SOP has been revised over the years when TSA has made a final determination that2

a change to the uniform security screening procedures is necessary in carrying out its mission. 
Pistole Dec.  ¶¶ 12-14.  For example, in 2006, the SOP was formally revised to include the ban on
liquids in carry-on luggage, following the liquid explosive terrorist plot regarding flights originating
in the U.K.  Id. ¶ 14.

  The two types of AIT machines that TSA has approved and directed for use in primary3

screening, via the Screening Checkpoint SOP, are known as "millimeter wave" (which use radio
waves) and "backscatter x-ray" (which use very small amounts of x-ray) walk-through machines. 
Pistole Dec.  ¶¶ 29-30.
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procedure, which includes metal detectors, pat-downs, and other security measures.  Id.  ¶¶ 31, 33,

41.

When TSA deploys an AIT machine to a screening checkpoint, signs are also placed at the

checkpoint to inform passengers of the use of the AIT machines prior to the passengers' screening. 

Pistole Dec. ¶¶ 28, 39.  This notice also advises passengers that they may decline AIT screening and

opt to be screened by a pat-down instead.  Id.  The pat-down procedure has been revised by the

Screening Checkpoint SOP to account for the latest intelligence regarding non-metallic threats.  Id.

¶¶ 44-46.

Passenger compliance with security procedures, including those directed by the Screening

Checkpoint SOP, is a mandatory precondition for boarding and flying.  49 C.F.R. §§ 1540.105(a)(2)

(prohibiting individuals from entering a secured or sterile airport area "without complying with the

systems, measures, or procedures being applied to control access to, or presence or movement in,

such areas."); 1540.107(a) ("No individual may . . . board an aircraft without submitting to the

screening and inspection of his or her person . . . in accordance with the procedures being applied

to control access to that area or aircraft . . . ."); see also 49 U.S.C. §§ 44901-44903.  If the

Administrator of TSA determines that "a particular threat cannot be addressed in a way adequate to

ensure . . . the safety of passengers and crew of a particular flight," he "shall cancel the flight or

series of flights."  49 U.S.C. § 44905(b). 

B. Special Review of Orders Related to Aviation Security

Title 49 of the U.S. Code (covering Aviation Programs) contains a judicial review provision

pertaining to "orders" by the Secretary of Transportation (or, in particular, Under Secretary of

Transportation for Security) issued "in whole or in part" under Part A (Air Commerce and Safety)
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or Part B (Airport Development and Noise) of Subtitle VII of Title 49, or subsection (l) or (r)   of4

49 U.S.C. § 114.  See 49 U.S.C. § 46110(a).  Under this judicial review provision, a person

"disclosing a substantial interest in [such] an order" may apply for review of the order by filing a

petition in the U.S. court of appeals for the circuit in which he resides or in the Court of Appeals for

the D.C. Circuit.  The court of appeals "has exclusive jurisdiction to affirm, amend, modify, or set

aside any part of the order and may order the [Administrator] to conduct further proceedings."  Id.

§ 46110(c).  TSA considers the SOP to be TSA's "final agency decision," which is "reviewable by

a United States Court of appeals under 49 U.S.C. § 46110."  Pistole Dec.  ¶¶ 25, 46.

II. FACTUAL BACKGROUND  

Plaintiff identifies himself as a frequent air traveler who objects to TSA's use of AIT scanners

and the revised pat-down procedure at airport security checkpoints.   Claiming that TSA's use of AIT

scanners and pat-down procedures violates his Fourth Amendment  rights, plaintiff seeks declaratory

relief and a permanent injunction against use of either technique without probable cause or

reasonable suspicion.  Compl. Prayer For Relief ¶¶ 1, 3.    Plaintiff alleges that he “is opposed to the5

new scanning procedures because he feels that the violation of his privacy would be emotionally

traumatizing.”  Id. ¶ 25.  Plaintiff claims that the AIT consists of “nude body scanners,” id. ¶ 11,

which “produce clear images of the nude body.”  Id. ¶ 10.  He further asserts that “there have been

many reports” that the  “enhanced” pat-down  procedure goes “beyond touching, and [is] better

described as prodding, squeezing, lifting, and twisting of the genitals, buttocks, and/or breasts.”  Id.

  Although section 46110 refers to "subsection (1) or (s) of section 114," subsection (s) of4

section 114 was later renumbered as subsection (r).  See Pub. L. 110-161, Div. E, § 568(a).

  Plaintiff seeks only injunctive and declaratory relief regarding the screening procedure; he5

does not seek monetary relief.  See Compl. Prayer for Relief ¶ 7.  
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¶ 14.  Plaintiff also alleges that TSA “has many other effective and less invasive options” for

screening “available to it.”  Id. ¶ 23.

In his complaint, plaintiff does not allege that he has gone through an AIT scanner or

received a pat-down.  He claims to have three tickets departing within 30 days of November 16,

2010, but otherwise does not quantify how often he flies or that he has any other airline trips

planned.  Compl. ¶ 24.  There is no evidence in the record of whether plaintiff traveled as planned

or whether he encountered AIT scanners or pat-downs.

Plaintiff filed a motion for a temporary restraining order and/or preliminary injunctive relief,

on November 16, 2010.  This motion is fully briefed and is pending a decision by the Court.

STANDARD OF REVIEW

Federal courts “are tribunals of limited jurisdiction whose power to hear cases must be

authorized by the Constitution and by Congress.”  Cappuccitti v. Directtv, Inc., 611 F.3d 1252, 1256

(11th Cir. 2010) (citations omitted).  “As the Supreme Court has reminded us, ‘the Court early in its

history wisely adopted a presumption that every federal court is without jurisdiction unless the

contrary affirmatively appears in the record.’” United States v. Rojas, 429 F.3d 1317, 1320 (11th Cir.

2005 (quoting Delaware v. Van Arsdall, 475 U.S. 673, 692 (1986)).  In other words, courts “may not

overstep the limits on [their] jurisdiction and exercise power over disputes Congress has not given

[them] authority to decide.”  Id. (citing Keene Corp. V. United States, 508 U.S. 200, 207 (1993)). 

See also City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 336 (1958) (Congress “may

prescribe the procedures and conditions under which, and the courts in which, judicial review of

administrative orders may be had.”).  "If there is any ambiguity as to whether jurisdiction lies with

a district court or with a court of appeals," the ambiguity should be resolved "in favor of review by
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a court of appeals."  Suburban O'Hare Com'n v. Dole, 787 F.2d 186, 192 (7th Cir. 1986).  

Defendants move to dismiss this action under Federal Rule of Civil Procedure 12(b)(1), on

the ground that the Court lacks subject matter jurisdiction.  In deciding whether to grant a motion

under Rule 12(b)(1), the Court may consider matters outside the pleadings, such as declarations or

other documents.  Smith v. GTE Corp., 236 F.3d 1292, 1299 (11th Cir. 2001); McMaster v. United

States, 177 F.3d 936, 940 (11th Cir. 1999).   6

ARGUMENT

PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED BECAUSE JURISDICTION IS
PROPER ONLY IN THE COURT OF APPEALS

Plaintiff’s challenge to TSA's security screening procedures must be dismissed because the

court ofappeals have exclusive jurisdiction over such actions.  The Federal Aviation Act provides

that orders issued under Part A ("Air Commerce and Safety") or Part B of Title 49, Subtitle VII, are

subject to review only in the court of appeals.  Specifically, 49 U.S.C. § 46110(a) states, in relevant

part:

[A] person disclosing a substantial interest in an order issued by the
 Secretary of Transportation ([or the Administrator of TSA, or the FAA])
in whole or in part under this part [(part A)], part B, or subsection (l) 
or [(r)] of section 114 may apply for review of the order by filing a petition for
review in the United States Court of appeals for the District of Columbia 
Circuit or in the court of appeals of the United States for the circuit in which 
the person resides . . . . 

This section further states that the court of appeals have "exclusive jurisdiction to affirm, amend,

  Because this court lacks jurisdiction over this action, as explained herein, there is no6

occasion to now review whether plaintiff has stated a claim upon which relief could be granted or
the underlying merits of his claims, which defendants would properly contest in the court of appeals. 
See University of South Alabama v. American Tobacco Co., 168 F.3d 405, 410 (11th Cir. 1999)
(“Simply put, once a federal court determines that it is without subject matter jurisdiction, the court
is powerless to continue.”).  
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modify or set aside any part of [such an] order."  Id. § 46110(c).  

Thus, pursuant to section 46110, only circuit courts may consider challenges to final orders

described in the statute, which include orders issued by FAA or TSA  concerning air commerce and7

safety, including aviation security.  See Green v. Brantley, 981 F.2d 514, 519 (11th Cir. 1993).    If8

such a claim is presented in a district court, it must be dismissed for lack of subject matter

jurisdiction.  See Gilmore v. Gonzales, 435 F.3d 1125, 1133 (9th Cir. 2006) (district court lacked

jurisdiction to review TSA directive requiring passengers to present identification or be subject to

search), cert. denied, 549 U.S. 1110 (2007); Merritt v. Shuttle, Inc., 245 F.3d 182, 187 (2d Cir. 2001)

(“By its terms, Section 46110(c) precludes federal district courts from affirming, amending,

modifying, or setting aside any part of such an order.”); Green, 981 F.2d at 516 (district court lacked

subject matter jurisdiction over claim challenging FAA order); City of Rochester, 603 F.2d 927, 939

(D.C. Cir. 1979) (affirming lower court’s dismissal of challenge to FAA order for lack of subject

matter jurisdiction).  

The security screening procedure challenged here – i.e., the Screening Checkpoint SOP,

  As quoted supra, the statue refers to “Under Secretary of Transportation for Security with7

respect to security duties and powers designated to be carried out by the Under Secretary.”  See 49
U.S.C. § 46110(a).  When TSA was created, Congress appointed the Under Secretary of
Transportation for Security as the head of TSA.  49 U.S.C. § 114(b)(1).  In 2002, TSA was
transferred from the Department of Transportation to the Department of Homeland Security.  See
6 U.S.C. §§ 203(2), 551(d).  Statutory references to the Under Secretary for Transportation Security
are now deemed as referring to TSA and its Administrator.  See id. §§ 552(d), 557; 49 C.F.R. §
1500.3 (stating that the Administrator of TSA is the Under Secretary of Transportation for Security). 
Accordingly, courts have universally recognized that section 46110 applies to orders issued by TSA. 
See, e.g., Gilmore v. Gonzales, 435 F.3d 1125, 1132-34 (9th Cir. 2006), cert. denied, 549 U.S. 1110
(2007); In re Sept. 11 Lit., 236 F.R.D. 164, 174 (S.D.N.Y. 2006) (characterizing the provision’s
application to TSA orders as being “without dispute”).

  When Green was decided, the judicial review provisions at issue were codified at 49 U.S.C.8

App. § 1486 rather than 49 U.S.C.  § 46110.  "The statutes do not materially differ."  Ass'n of
Citizens to Protect & Pres. the Env't. v. FAA, 287 F. App'x 764, 766 n.3 (11th Cir. 2008). 
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which requires passengers to be screened via AIT machines or standard pat-downs – is an order that

falls within section 46110’s exclusive jurisdictional channel to the court of appeals.

First, the Screening Checkpoint SOP was issued by the Administrator of TSA “in whole or

in part under” Title 49, Subtitle VII, Part A (“Air Commerce and Safety”), and pertains to “security

duties and powers designated to be carried out by the [TSA Administrator],” thereby falling within

the ambit of section 46110.   See 49 U.S.C. § 46110(a).  Under 49 U.S.C. §§ 44901-44903 and9

44925 (statutes within Part A), Congress requires TSA to provide for the screening of all passengers

and property on passenger aircraft, and to prioritize the deployment of new technologies that can

detect nonmetallic explosives at airport screening checkpoints. TSA regulations mandate that

passengers comply with screening procedures before entering the “sterile area” of an airport or

boarding an aircraft. 49 C.F.R. §§ 1540.107(a), 1540.105(a)(2); see also 49 U.S.C. §§ 44901-44903. 

To enforce these statutory and regulatory mandates, the Administrator of TSA issued the Screening

Checkpoint SOP.  Pistole Dec. ¶¶ 6, 11-14, 22, 25.  The issuance of the Screening Checkpoint SOP

is also plainly part of the “security duties and powers designated to be carried out by the [TSA

Administrator],” as the TSA Administrator is explicitly charged with “carrying out chapter 449 [of

Title 49], relating to civil aviation security, and related research and development activities,” 49

U.S.C. § 114(d)(1), and with “screening operations,” including “day-to-day Federal security

screening operations for passenger air transportation and intrastate air transportation,” id. §

114(e)(1).  

Second, the Screening Checkpoint SOP constitutes an "order" under section 46110.  "The

  Section 46110 encompasses orders issued in whole or in part under Title 49, Subtitle VII,9

Part A (49 U.S.C. §§ 40101 – 46507), Part B (49 U.S.C. §§ 47101-47533), and 49 U.S.C. § 114(l)
or (r).  See 49 U.S.C. § 46110(a).
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term 'order' in this statute has been given expansive construction."  Atorie Air, Inc. v. FAA, 942 F.2d

954, 960 (5th Cir. 1991) (citation omitted); see also New York v. FAA, 712 F.2d 806, 808 (2d Cir.

1983) ("[T]he term 'order' should receive a liberal construction.").  For an order to fall within the

ambit of section 46110, it must be "final" and "the agency record must be adequate enough to

support judicial review."  Green, 981 F.2d at 519.   An order is final if it "impose[s] an obligation,

den[ies] a right or fix[es] some legal relationship as a consummation of the administrative process." 

Id.  See also Aerosource, Inc. v. Slater, 142 F.3d 572, 578 (3d Cir. 1998) (an order is final if it

"impose[s] an obligation, den[ies] a right, or fix some legal relationship"); City of Alexandria v.

Helms, 728 F.3d 643, 646 (4th Cir. 1984) (same).  Although agency action must be "final" to fall

under section 46110, it "need not be a formal order, the product of a formal decision-making process,

or be issued personally by the Administrator." Aerosource, Inc., 142 F.3d at 578; see also Aviators

for Safe & Fairer Reg., Inc. v. FAA, 221 F.3d 222, 226 (1st Cir. 2000) (reviewing FAA notice that

was not the product of notice-and-comment rulemaking); Green, 981 F.2d at 519 (letter from FAA

office manager rescinding pilot certificate constituted final order).    

The Screening Checkpoint SOP, and in particular the one issued on September 17, 2001 and

implemented on October 29, 2010, meets both of these criteria.  It “mark[s] the consummation of

the agency’s decisionmaking process” because it is “not . . . of a merely tentative or interlocutory

nature.”  See Village of Bensenville v. FAA, 457 F.3d 52, 68 (D.C. Cir. 2006) (quoting Bennett v.

Spear, 520 U.S. at 177-78 (1997)).  It sets forth mandatory procedures that TSA personnel must

apply in screening passengers, and which passengers must follow.  Pistole Dec. ¶ 6.  Thus, it is not

“tentative, open to further consideration, or conditional on future agency action.”  See City of Dania
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Beach v. FAA, 485 F.3d 1181, 1188 (D.C. Cir. 2007).   Moreover, like prior revisions, the current11

SOP was issued only after TSA made a final determination that changes to the standard procedures

were necessary to maximize security and minimize passenger inconvenience and invasiveness in

response to evolving threats.  Pistole Dec. ¶ 25.  Accordingly, it represents the consummation of

agency decisionmaking.  Cf. Mass. v. U.S. Nuclear Regulatory Comm’n, 878 F.2d 1516, 1519-20

(1st Cir. 1989) (noting that a relevant consideration in determining finality under the Hobbs Act is

“whether the process of administrative decisionmaking has reached a stage where judicial review

will not disrupt the orderly process of adjudication”) (quoting Port of Boston Marine Terminal Ass’n

v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970)).

Similarly, the SOP established obligations and “fixes” a legal relationship.  Green, 981 F.2d

at 519 (citing Aeromar, C. Por A. V. Department of Transportation, 767 F.2d 1491, 1498, reh’g

denied, 773 F.2d 1239 (11th Cir. 1985)).   Accord  Safe Extensions Inc. v. FAA, 509 F.3d 593, 598

(D.C. Cir. 2007) (quoting City of Dania Beach, 485 F.3d at 1187).  The Screening Checkpoint SOP

sets forth the rules which airline passengers must follow; if passengers do not comply with the

procedures set forth in the SOP, by virtue of 49 C.F.R. §§ 1540.105 and 1540.107, they are not

permitted to enter the “sterile area” of an airport or to board a plane. 

Thus, when viewed against these standards, the Screening Checkpoint SOP constitutes an

order that must be reviewed by a court of appeals under section 46110, because it represents a final

  That the current SOP is a revised version of previous SOPs, and that it will, at some point,11

be superseded by an updated SOP, does not defeat the current SOP’s status as a final order.  Accord
City of Dania Beach, 485 F.3d at 1188-89 (holding that an FAA letter that “at the very least . . .
provide[d] a new interpretation of [a] program in light of . . . changed circumstances” was a final
order); City of Alexandria v. Helms, 728 F.2d 643, 646 (4th Cir. 1984) (holding that “the duration
of the [agency] action . . . is not relevant to determining whether the action was final” under the
predecessor to section 46110). 
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definitive statement of the agency’s screening procedures and requirements at airport checkpoints. 

The SOP is not merely a draft or a proposal; rather, it sets forth the uniform standards and procedures

that airport security screening officers must impose on air travelers, and thus it imposes an

“obligation” upon all those affected.  Indeed, at least one challenge to AIT has already been filed

directly in the United States Court of appeals for the District of Columbia, pursuant to section 46110. 

See EPIC v. Napolitano, Case No. 10-1157 (D.C. Cir.).12

That the SOP is not publicly available is immaterial to its status as an “order” under section

46110, as numerous courts have recognized.  See Gilmore, 435 F.3d at 1130-31, 1133 & n.8 (finding

non-public security directive constituted an “order” which did not have to be provided to plaintiff);

Green v. TSA, 351 F. Supp. 2d 1119, 1127 (W.D. Wash. 2005) (hereinafter Green v. TSA) (same). 

Similarly, that plaintiff “[was] not [a party] to the proceedings from which the order[] . . . arose” also

“do[es] not matter,” because “[s]tatutory review is . . . an adequate means of reviewing [plaintiff’s]

allegations.”  City of Rochester, 603 F.2d at 936.  Consequently, the court in Scherfen v. DHS, No.

08-1554, 2010 WL 456784 (M.D. Pa. Feb. 2, 2010) found that TSA’s security directive, which

established the security protocols for individuals on the No-Fly and Selectee lists, as well as the

agency’s review of an individual’s status vis-à-vis those lists, each constituted an “order” under

 As the EPIC case demonstrates, TSA’s issuance of the Screening Checkpoint SOP has12

culminated in “an agency record” that is “adequate enough to support judicial review.”  Green, 981
F.2d at 519.  The requisite record “need not be substantial so long as the agency’s position is
definitive and clearly expressed.”  Aviators for Safe & Fairer Regulation, Inc., 221 F.3d at 225. 
Indeed, even a single letter has been found to suffice.  See San Diego Air Sports Ctr., Inc. v. FAA,
887 F.2d 966, 969 (9th Cir.1989).  A sufficient administrative record is clearly present here, in the
form of the Screening Checkpoint SOP as well as other documents created and reviewed by TSA in
connection with the SOP.  Indeed, in response to the EPIC suit, defendants have filed a
comprehensive administrative record concerning the development and deployment of AIT.  See
EPIC, Case No. 10-1157 (D.C. Cir.), Doc. No. 1274589 (amended certified index administrative
record).  
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section 46110, notwithstanding the fact that plaintiffs did not have access to the actual security

protocols and the agency did not disclose their status vis-à-vis the No-Fly or Selectee list.  Id. at *10-

11.  

Indeed, the issuance of the Screening Checkpoint SOP bears a striking resemblance to other

TSA and FAA actions which have been held, under similar circumstances, to constitute orders that

are reviewable only in a court of appeals.  For example, in Gilmore v. Gonzales, the plaintiff raised

a constitutional challenge to TSA’s passenger identification policy, which had required airline

passengers to present identification or be subjected to a more intensive “selectee” screening search. 

435 F.3d at 1130.  The Ninth Circuit held that the identification policy – which was issued via a non-

public security directive and enforced upon passengers by airport security personnel – was a final

order within the meaning of section 46110 because it “prevent[ed] from air travel those who, like

Gilmore, refused to comply with the identification policy,” and therefore had a “‘direct and

immediate’ effect” on the plaintiff.  Id. at 1133.   See also Scherfen, 2010 WL 456784, at *10-1113

(finding that district court lacked subject matter jurisdiction, pursuant to section 46110, to review

TSA security directive regarding No-Fly and Selectee lists and alleged placement of individuals on

those lists); Green v. TSA, 351 F. Supp. 2d at 1127-28 (finding that section 46110 precluded the

district court from reviewing plaintiffs’ challenge to the non-public security directives which

required airport screeners to take specific security measures with respect to persons identified on

TSA’s No-Fly or Selectee lists).

 Likewise, in Thomson v. Stone, No. 05-70825, 2006 WL 770449 (E.D. Mich. Mar. 27,

 The Gilmore court utilized the authority in 28 U.S.C. § 1631 to transfer to itself plaintiff’s13

case – which had initially been filed in the district court and dismissed with prejudice – treating the
matter as if it had been initially filed in the court of appeals. See Gilmore, 435 F.3d at 1133-34.  This
same provision would apply to a transfer of this case from this Court to the court of appeals.  

-14-
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2006), where an airline passenger raised a Fourth Amendment challenge to the pat-down procedures

used to screen her because her prosthetic leg routinely set off airport metal detectors, the district

court held that it lacked jurisdiction.  2006 WL 770449, at *6.  The court in Thomson found that the

plaintiff’s claims necessarily involved TSA’s Standard Operating Procedure for screening passengers

with disabilities, which the court concluded was only reviewable by a court of appeals under section

46110.  Id. at *3, *6.  Similarly, in Sima Products Corporation v. McLucas, 612 F.2d 309 (7th Cir.

1980), the court of appeals held that it had exclusive jurisdiction to review a challenge to an informal

FAA rule concerning the use of X-ray devices for inspecting carry-on baggage.  Id. at 312-15; see

also Zoltanski v. FAA, 372 F.3d 1195, 1196 (10th Cir. 2004) (appeals court exercised jurisdiction

under section 46110 over plaintiff’s challenge to a monetary fine for failing to comply with certain

screening procedures including submitting personal property for explosive detection screening).

Just like the security directives and screening requirements at issue in the aforementioned

cases – which were all final policies that imposed binding requirements or conditions on airline

passengers – the Screening Checkpoint SOP represents a definitive statement of agency policy that,

together with 49 C.F.R. §§ 1540.105 and 1540.107, affects the rights of travelers who may not fly

by commercial airline if they do not abide by the requirements it imposes.  Accordingly, the SOP is

a final order of TSA that is only reviewable under section 46110. 

Indeed, at least one district court has already expressed its view that a nearly identical

challenge to the same Screening Checkpoint SOP should be made in the first instance in the court

of appeals.  In Blitz v. Napolitano, the district court denied the plaintiffs’ motion for a temporary

restraining order and preliminary injunction challenging TSA’s use of AIT scanners and pat-downs

under the Fourth Amendment, in large part because the court found that it likely lacked jurisdiction

-15-
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under section 46110.  See Docket # 17-1 (Blitz v. Napolitano, Case No. 10-930 (M.D.N.C. Dec. 10,

2010), Transcript of Oral Proceeding) at 52-62.  Specifically, the Court found that “it is, at best,

unclear at this point whether this Court has jurisdiction to adjudicate plaintiffs’ claims.  When I say

‘at best,’ what I mean by that is it seems to me I do not[,]” and that “[t]he [Screening Checkpoint]

SOP on this record appears to meet the criteria set forth in Section 46110(a)[.]”  Id. at 53, 54.14

Although the jurisdictional inquiry should be wholly resolved based on the SOP’s status

under section 46110, even if this Court were to find that the Complaint somehow does not challenge

the SOP directly, it would still lack jurisdiction over plaintiff’s claims because they are “inescapably

intertwined” with the SOP.  Statutes “such as Section 46110(c) that vest judicial review of

administrative orders exclusively in the court of appeals also preclude district courts from hearing

claims that are ‘inescapably intertwined’ with the review of such orders.”  Merritt v. Shuttle,

Inc., 245 F.3d 182, 187 (2d Cir. 2001).  See also Green, 981 F.2d at 521 (plaintiff could not bypass

the exclusive review provisions of section 46110's predecessor because merits of his Bivens claim

were inextricably intertwined with review of FAA’s order).  A claim is “inescapably intertwined”

with an “order” under exclusive jurisdiction of the appeals courts if the alleged injury underlying the

claim stems from such an order. Merritt, 245 F.3d at 187 (citing City of Tacoma v. Taxpayers of

Tacoma, 357 U.S. 320, 336, 339 (1958)); see Gilmore, 435 F.3d at 1133 n.9;Green, 981 F.2d at 521; 

Scherfen, 2010 WL 456784, at *11-13.15

  The district court in Blitz also found that the plaintiffs did not show that they “are likely14

to succeed on the merits with respect to the reasonableness of the challenged screening procedures.” 
See Docket # 17-1 at 57.

 In Ibrahim v. DHS, 538 F.3d 1250 (9th Cir. 2008), the court reaffirmed its conclusion in15

Gilmore, holding that “section 46110 stripped the district court of the jurisdiction it would otherwise
have had over Ibrahim’s APA claim regarding [TSA’s] policies and procedures implementing the No-
Fly List.” Id. at 1257.  The court, however, questioned the applicability of the “inescapably
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Here, the Complaint’s substantive claims are directed at the TSA screening policies that are

embodied and implemented in the Screening Checkpoint SOP.  See Compl. ¶¶ 9-15 (challenging

TSA procedures implementing AIT and the revised pat-downs, as well as TSA’s failure to permit

passengers to opt out of these procedures).  Thus, although the Complaint does not mention the SOP

specifically, it necessarily challenges the SOP.  Any of the alleged constitutional injuries that

plaintiff has asserted – from having to go through the AIT scanner, to being subjected to a pat-down,

and any consequences that he claims may result  – would not have existed but for the issuance of the

SOP.  Therefore, if not a direct challenge to the SOP itself, these claims are inescapably intertwined

with the SOP.

Accordingly, to the extent that plaintiff seeks to maintain this action in district court, it

constitutes a collateral attack on the SOP that is not permitted by section 46110.  When an exclusive

review statute such as section 46110 applies to agency orders, collateral attacks against such orders

in a forum other than the one designated by the statute are impermissible.  See Green, 981 F.2d at

521 (finding that a Bivens claim “constitute[d] an impermissible collateral challenge to the agency

order, and [that] the district court lack[ed] subject matter jurisdiction.”); Gaunce v. deVincentis, 708

F.2d 1290, 1292-93 (7th Cir. 1983) (finding that constitutional challenge in district court to FAA

order was impermissible collateral attack).

That plaintiff characterizes his claims as a constitutional challenge, rather than a petition for

intertwined” doctrine to actions by agencies not covered under section 46110.  Id. at 1254-56 (finding
that the No-Fly list itself – as opposed to the TSA security directive which compels airlines to screen
passengers against the list – was not intertwined with an “order” for purposes of section 46110,
because the list was not created by TSA, but rather by a component of the FBI, which is not an agency
named in section 46110). But see Scherfen, 2010 WL 456784, at *12-13 (disagreeing with Ibrahim
and finding that even the No-Fly list is intertwined with TSA orders and thus only reviewable by the
court of appeals).
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review of the SOP, is immaterial, because the phrasing of a Complaint cannot “avoid the bar of a

clearly applicable jurisdictional statute.”  United Transp. Union v. Norfolk & Western R. Co., 822

F.2d 1114, 1120 (D.C. Cir. 1987) (noting that to hold otherwise would enable a “complainant’s own

description of its theory to determine the forum with jurisdiction”).  Moreover, the claims plaintiff

raises – constitutional challenges to the SOP – and the relief he seeks – enjoining TSA from using

AIT, pat-downs, or both – are within the jurisdiction of the court of appeals.  As a consequence,

plaintiff cannot bring them here.  Compare Beins v. United States, 695 F.2d 591, 597-98 (D.C. Cir.

1982) (finding district court jurisdiction over FTCA claims for damages based on the FAA’s

allegedly negligent denial of certain airman medical certificates, on the grounds that a court of

appeals would not have jurisdiction over negligence claims and could not provide damages) with

Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 213-15 (1994) (finding jurisdiction in the circuit

courts where the “petitioner’s statutory and constitutional claims here can be meaningfully addressed

in the Court of appeals”).

Moreover, permitting constitutional challenges to TSA orders to proceed in district court

would defeat Congress’s purpose in enacting section 46110. City of Rochester, 603 F.2d at 936

(“policy behind having a special review procedure in the first place similarly disfavors bifurcating

jurisdiction over various substantive grounds between district court and the court of appeals.”). 

Thus, it has been widely held that section 46110 directs, to the court of appeals, exactly the sorts of

constitutional claims at issue here, including, most recently, nearly identical claims to those alleged

by plaintiffs.  See Docket # 17-1 (Blitz Transcript) at 53-54 (Fourth Amendment challenge to AIT

and pat-downs); see also Gilmore, 435 F.3d at 1130 (Fourth Amendment and right to travel
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claims);  Gaunce, 708 F.2d at 1293 (due process challenge to FAA procedures); Nelson v. DHS, No.16

06-0050, 2007 WL 1655344, at *2 (W.D. Va. June 7, 2007) (constitutional challenge to TSA

requirement that drivers licensed to transport hazardous materials must be fingerprinted); Thomson,

2006 WL 770449, at *6 (Fourth Amendment challenge to TSA screening procedures); Green v. TSA,

351 F. Supp. 2d at 1127 (Fourth and Fifth Amendment challenges to TSA No-Fly list).

In sum, plaintiff clearly challenges an order that was issued by the Administrator of TSA

concerning aviation and security matters, and as such, his challenge can only be heard in the court

of appeals pursuant to section 46110.  Even if there was any ambiguity on this point – and defendants

contend there is none – the ambiguity must be resolved “in favor of review by a court of appeals.” 

Suburban O’Hare Comm’n v. Dole, 787 F.2d 186, 192 (7thCir. 1986); see Clark v. CFTC, 170 F.3d 

110, 114 (2d Cir. 1999).  This Court accordingly lacks subject matter jurisdiction, and the Complaint

should be dismissed.17

 In a Ninth Circuit case predating Gilmore, the court found that a district court may16  

retain jurisdiction over a Bivens action raising a broad due process challenge to the FAA's
revocation of an airline mechanic certificate, notwithstanding section 1486 (which preceded
section 46110, see supra note 8).  See Mace v. Skinner, 34 F.3d 854, 858 (9th Cir. 1994) (noting,
inter alia, that the remedy of damages requested by the Bivens claim was not available under
section 1486).  In so doing, however, the Court expressly disagreed with the Seventh Circuit's
opinion in Gaunce v. deVincentis, 708 F.2d 1290, 1293 (7th Cir. 1983), on which the Eleventh
Circuit relied in Green.  As such, Mace is not persuasive authority in this circuit.  Moreover, in
Gilmore, the Ninth Circuit clarified that even as to constitutional challenges, a district court is
divested of jurisdiction if the challenge is inescapably intertwined with a review of the
procedures and merits of an agency order, see Gilmore, 435 F.3d at 1133 n.9, as is the case here. 
Here, plaintiff is not bringing a Bivens claim for monetary relief. See supra note 5.       

  As this Court lacks jurisdiction under section 46110, it would be for the court of appeals17

in the first instance to review all other matters, including standing. Cf. Gilmore, 435 F.3d 1125,
1131-34 (court of appeals considered whether plaintiff had standing only after satisfying itself that
it had jurisdiction under section 46110); High Country Citizens Alliance v. Clarke, 454 F.3d 1177,
1193 (10th Cir. 2006).  Because plaintiff seeks "forward-looking" injunctive relief, he would face
a high hurdle in showing that any injury to himself is "certainly impending." Whitmore v. Arkansas,
495 U.S. 149, 158 (1990) (allegations of possible future injury are not sufficient); City of Los

-19-

Case 1:10-cv-24106-MGC   Document 22-1    Entered on FLSD Docket 02/22/2011   Page 19 of
 22



CONCLUSION

For the foregoing reasons, plaintiff’s Complaint should be dismissed.

Dated: February 22, 2011 Respectfully submitted,

                                   TONY WEST
                                   Assistant Attorney General

                                   WILFREDO A. FERRER
                                   United States Attorney

SANDRA M. SCHRAIBMAN
Assistant Branch Director
Civil Division, Federal Program Branch

/s/    Carlotta P. Wells                                  
CARLOTTA P. WELLS
JESSE GRAUMAN
JOSEPH W. MEAD
U.S. Department of Justice
Civil Division, Federal Programs Branch
P.O. Box 883
Washington, D.C. 20044
(202) 514-4522 (telephone)

                        
Attorneys for Defendant

Angeles v. Lyons, 461 U.S. 95, 102 (1983) (injuries suffered in the past do not confer standing for
injunctive relief).  Here, there is no allegation that plaintiff has a definite intention to travel in the
future.  See Lujan v. Defenders of Wildlife, 504 U.S. 555, 564 (1992) (rejecting standing premised
on an alleged intent to travel in the future "without any description of concrete plans, or indeed even
any specification of when the some day will be"); Bowen v. First Family Financial Services, Inc.,
233 F.3d 1331, 1340 (11th Cir. 2000) (“a ‘perhaps’ or ‘maybe’ chance of injury is insufficient” to
confer standing).  Further, there is nothing more than a possibility that plaintiff will be subjected to
the allegedly injurious screening methods in the imminent future, as AIT scanners are not deployed
to all airports, and even where deployed, AIT scanners are not used in all screening lanes (although
the number is constantly growing).  See Pistole Dec. ¶¶ 26-27.  Nor  has plaintiff amended his
Complaint to cite instances in which he has been subject to AIT or pat-downs.  In addition, plaintiff
does not have standing to raise claims on behalf of third parties.  Lyons, 461 U.S. at 105.
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

Jonathan Corbett, 

              Plaintiff 

 

v. 

 

United States of America, 

              Defendant 

 

  

 10-CV-24106 (Cooke/Bandstra) 

             

             

            PLAINTIFF’S OPPOSITION 

 MEMORANDUM TO 

 DEFENDANT’S MOTION 

 TO DISMISS 

 

I. SUMMARY 

 Defendant United States of America, in its Motion to Dismiss with accompanying 

memorandum (“Deft.‟s Mem.”), argues that this Court has no jurisdiction because Plaintiff 

Jonathan Corbett is challenging an "order" of the TSA, for which Congress has designated the 

Courts of Appeals as the sole forum for such challenges in 49 USC § 46110.  However, the 

policies challenged by the Plaintiff (“the Policies”) are not an order by any reading of the statute, 

case law, or Congressional intent, and with good reason: considering them as such would 

infringe on Plaintiff's due process rights. 

The question before the court is whether this action is an appeal of a specific order issued 

by the TSA as defined by 46 USC § 46110, whereby the Court of Appeals would have 

jurisdiction, or rather it is a broad constitutional challenge to the policies of the TSA, whereby 

the district courts have jurisdiction.  Mace v. Skinner, 34 F.3d 854 (9th Cir. 1994)
1
.  For the 

                                                           
1 Deft’s Mem., p. 19, footnote 16, argues that Mace is not persuasive in this circuit because Gaunce v. 
deVincentis (708 F.2d 1290 [7th Cir. 1983]) was cited by this circuit in Green v. Brantley (981 F.2d 514 
[11th Cir. 1993]) in a manner which allegedly contradicted it.  However, this argument is patently absurd 
in light of McNary v. Haitian Refugee Center (498 U.S. 479, 497 [1991]), in which both the 11th Circuit 
and the US Supreme Court affirmed the “broad constitutional challenge” doctrine.  Indeed, Gaunce did 
not claim that district courts were lacking jurisdiction for broad constitutional challenges, but rather that 
the case at hand did not constitute a broad constitutional challenge.  This case does. 
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succeeding reasons, this action falls in the latter category, and the Defendant‟s motion to dismiss 

must be denied. 

 

II. STANDARD OF REVIEW 

 For the purposes of a motion to dismiss under Federal Rules of Civil Procedure 12(b)(1), 

“the court construes the complaint in the light most favorable to the plaintiff and accepts all well-

pled facts alleged by in the complaint as true”  Sinaltrainal v. Coca-Cola Company, 578 F.3d 

1252, 1260 (11th Cir. 2009).  

 Deft.‟s Mem., though it accompanies a motion to dismiss solely based on lack of 

jurisdiction under F.R.C.P. 12(b)(1), makes many disputed assertions that are irrelevant to the 

question of jurisdiction, including: discussions on issues of standing, justifications for 

implementation of the Policies (including alleged intent of Congress), assorted statements of 

“fact,” etc.  Plaintiff has ignored these superfluous discussions for the purposes of this document, 

as when considering a F.R.C.P. 12(b)(1) motion, the only relevant issue at hand is jurisdiction. 

 

III. ARGUMENT 

A. THE TSA PROCEDURES ARE NOT AN ORDER BECAUSE THEY ARE INTERNAL 

DIRECTIVES 

A statement by an administrative agency that a policy constitutes an order has no legal 

effect; instead, the Court must interpret whether or not agency policy constitutes an order.  Sierra 

Club v. Skinner, 885 F.2d 591 (9th Cir. 1989) (“the FAA's characterization of its own action is 
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not determinative”).  Even when Plaintiff and Defendant agree on jurisdiction, courts are still 

obligated to determine that fact sua sponte if there is a possibility that jurisdiction may not exist.  

Green v. Brantley. 

The Defendant claims that the Policies are established by an internal document known as 

the “Standard Operating Procedures” (“SOP”).  See Deft.‟s Mem., p. 1.  The Defendant describes 

the SOP as a document which “sets forth in detail the mandatory procedures that TSA screening 

officers must apply when screening passengers at all airport checkpoints, and which passengers 

must follow prior to boarding an aircraft.” Id. 

The SOP is claimed to be “sensitive security information” as per 49 CFR § 15 and is 

therefore not released to the public.  Rather, as the name “Standard Operating Procedures” may 

suggest, it appears this document is intended to be a guide for the TSA‟s own employees to 

follow while screening passengers
2
.  Essentially, it is an employee handbook, and has no binding 

effect on passengers, such as the Plaintiff.  Indeed, how could it, when passengers haven‟t the 

option to read it?  Any court would summarily dismiss any case, including criminal actions as 

well as actions for civil penalties, based upon an individual violating a “secret law.” 

The TSA can choose to directly regulate passengers, but it must do so via public 

regulations within the extent of its authority given to it by Congress.  The Defendant cites several 

examples of how the TSA has done this so far.  See Deft.’s Mem, p. 2.  It is true that passengers 

can be held accountable for failing to submit to screening before entering a sterile area of an 

airport. See 49 CFR § 1540.105(a)(2).  However, the manner of the screening is not described in 

                                                           
2 Towards the end of 2009, the TSA accidentally published a full copy of its SOP on a public portion of 
the Internet.  Though this is obviously an outdated version that does not detail the Policies, as they were 
not in effect at the time, the Plaintiff’s presumptions on the contents of the SOP are not simply blind 
conjectures, but rather based on insight gleaned from this older copy of the SOP.  The Plaintiff would be 
happy to file this document at the Court’s request. 
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detail in any federal regulation, and nowhere in the Federal Register will one find a regulation 

discussing nude body scanners or manual genital probing of the general public. 

This is for good reason, of course.  Before a regulation can be adopted, there is a period 

for public comment, for research as to potential effects, and a variety of other requirements.  This 

process creates an administrative record, which shall be discussed later in this memorandum.  

More relevantly, however, is that such a regulation would have prompted public – and likely 

Congressional – outcry so strong as to impair the TSA from being able to implement such a 

regulation.  Indeed, as it is, the TSA has seen plenty of public and Congressional outcry
3
 after its 

introduction of the Policies, however the adage that “it is easier to seek forgiveness than 

permission” applies. 

The TSA cannot circumvent the typical channels for regulation by publishing secret 

documents and expect them to carry the weight of federal regulations.  Instead, the effects of the 

SOP on passengers are indirect.  That is, they serve to dictate to TSA screeners what they should 

do in the process of the screening of passengers.  Then, when a passenger approaches a security 

checkpoint, the TSA screener he or she encounters will, ideally, behave in the manner dictated 

by the SOP.  If this passenger refuses to follow the instructions of the TSA screener, he or she 

may be in violation of relevant federal regulations, but he or she cannot be charged with a 

violation of the SOP. 

This immediately disqualifies the Policies from being considered a final order for the 

purposes of 49 USC § 46110 for two reasons.  The first is that a policy cannot be considered a 

final order unless it "imposes an obligation, denies a right, or fixes some legal relationship." 

                                                           
3 Including: a lawsuit in nearly every circuit, at least 2 bills in Congress, dozens of state and local 
governments introducing legislation to prohibit the Policies, coordinated protests such as “National Opt-
Out Day,” the ire of Pilots’ unions, flight attendants’ unions, the ACLU, and frequent flyer groups, etc. 
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Crist v. Leippe, 138 F.3d 801, 804 (9th Cir.1998); Mace v. Skinner; Atorie Air v. F.A.A., 942 

F.2d 954, 960 (5th Cir. 1991).  See also C. & S. Air Lines v. Waterman Corp, 333 U.S. 103, 113 

(1948), Deft‟s Mem., p. 11, 12.  It is clear that it is not the Plaintiff who is obliged by the SOP.  

It is also not a third party who is obliged by the SOP.  Rather, it is the Defendant dictating to 

itself how it will act.  The Defendant argues to the contrary (See Deft.‟s Mem., p. 12, “[t]he 

Screening Checkpoint SOP sets forth the rules which airline passengers must follow”), however 

in light of the fact that it is TSA screeners who read the SOP, and it is passengers who are 

prohibited from reading the SOP, this argument has no rational basis.  The SOP dictates to TSA 

screeners, and TSA screeners dictate to the passengers; the SOP does not dictate directly to 

passengers. 

The second is that it has been held that “[c]haracteristics indicating finality include 

providing a „definitive‟ statement of the agency's position, having a „direct and immediate‟ effect 

on the day-to-day business of the complaining parties, having the „status of law,‟ and carrying 

the expectation of „immediate compliance with [its] terms.‟”  Southern California Aerial 

Advertisers' Association v. F.A.A., 881 F.2d 672, 675 (9th Cir. 1989); Federal Trade 

Commission v. Standard Oil, 449 U.S. 232, 239 (1980). 

The characteristics above came about because judicial review statutes like 49 USC § 

46110 were designed to send appeals of quasi-judicial
4
 agency actions directly to the appellate 

level to avoid duplicative fact-finding.  Suburban O'Hare Commission v. Dole, 787 F.2d 186, 

195 (7th Cir. 1986).  In such instances, there was an agency action taken against an individual or 

                                                           
4 Defendant notes that proceedings need not be “formal” to qualify as an order.  See Deft’s Motion to 
Dismiss; Aerosource Inc. v. Slater.  However, the proceedings do require some procedure, as per several 
requirements throughout Title 49, Chapter 461.  In Aerosource, there was a specific complaint against a 
specific party, fact gathering was done, notice was provided to the party, the party had an opportunity 
to respond, etc.  This contrasts to the instant matter where none of the above occurred. 
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a definite group as a result of administrative proceedings.  The most common relevant example 

found in case law is action taken against a license (such as a pilot‟s license).  Such an action 

would be considered an order under 49 USC § 46110, as the order directly applies to the party 

imposed upon, affects his or her daily business, and requires immediate compliance. 

The case law is exhausting in support the fact that only individualized proceedings, as 

opposed to a broad policy, can be treated as orders under 49 USC § 46110.  See Boniface v. 

D.H.S., 613 F.3d 282 (D.C. Cir. 2010) (Appeal of denial of Boniface‟s request for waiver from 

individual TSA threat assessment following significant adjudicative proceedings);  Scherfen v. 

D.H.S., No. 08-1554, 2010 WL 456784 (M.D. Pa. Feb. 2, 2010) (Removal from terrorist watch 

list);  Ibrahim v. D.H.S., 538 F.3d 1250 (9th Cir. 2008) (Individual placed on "No-Fly" list and 

refused redress [held 49 U.S.C. § 46110 inapplicable on other grounds]);  Zoltanski v. F.A.A., 

372 F.3d 1195 (10th Cir. 2004) (Appeal from civil penalty proceeding); Tur v. F.A.A., 104 F.3d 

290, 292 (9th Cir. 1997) (FAA revocation of Tur‟s "airman certificate" after hearings and appeal 

to NTSB); Foster v. Skinner, 70 F.3d 1084 (9th Cir. 1995) (Suspended pilot certificate); Mace v. 

Skinner (F.A.A. mechanic‟s certificate revocation proceeding); Green v. Brantley (Revocation of 

Designated Pilot Examiner certificate); Atorie Air, Inc. v. F.A.A., 942 F.2d 954, 955 (5th Cir. 

1991) ("[A] principal operations inspector of the FAA, advised Atorie that it was in violation of 

federal aviation safety regulations" and subject to certificate revocation); Southern California 

Aerial Advertisers' Association v. F.A.A. (Adjustment of airspace usage rights after significant 

public proceedings, "FAA initiated an intensive review"); City of Alexandria v. Helms, 728 F.2d 

643, 645 (4th Cir. 1984) ("In accordance with its regulations, the FAA prepared an 

environmental assessment of the test which it published on May 31, 1983, and distributed to 200 

people, including the Alexandria City Manager. Public comment on the assessment was 
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received... and a response to that comment was published..."); Gaunce v. deVincentis ("F.A.A. 

sent notice to appellant informing her of the proposed revocation of her Airman Certificate"); 

New York v. F.A.A., 712 F.2d 806 (2nd Cir. 1983) (Denying the amendment of an operating 

certificate); Aerosource, Inc. v. Slater, 142 F.3d 572, 578 (3d Cir. 1998) (Plaintiff's repair work 

was reported as faulty); Northwest Airlines, Inc. v. Goldschmidt, 645 F.2d 1309 (1981) 

(Complaint regarding F.A.A. limits on takeoffs/landings among several airlines at specific 

airports, “The notice requested public comments…”); Nevada Airlines, Inc. v. Bond, 622 F.2d 

1017, 102 (9th Cir. 1980) ("On May 23, 1980, the air carrier operating certificate of Nevada 

Airlines, Inc., was revoked").  Even each and every case cited by the Defendant is in accord
5
, 

and the fact remains that no circuit has ever held the SOP to be an “order
6
.” 

In the instant matter, none of the aforementioned characteristics actually apply.  The 

alleged “order” does not have a person or group to which it applies.  If one was to accept the 

Defendant‟s assertion, which is in essence that they can issue an order against the general public, 

their jurisdictional argument still fails because one cannot “expect immediate compliance” when 

one does not even disclose the details of what compliance means to the person or group to which  

 

                                                           
5
 Only the Ninth Circuit has recognized an exception to the notice requirements of § 46105, but that 

exception is no help to the Defendant here. In Gilmore v. Gonzales, the court held that "security 
directives" issued under 49 U.S.C. § 114(l)(2) are final orders because the statute explicitly allows 
directives to be issued “without providing notice or an opportunity for comment.” 435 F.3d 1125, 1131 
(9th Cir. 2006). The Defendant's attempt to turn this narrow exception based on explicit statutory text 
into a general rule is irrelevant to the question of what constitutes an order.  See Deft.’s Mem., p. 13. 
The holding in Gilmore depended, rather, on the specific text of § 114(l)(2), and it does not apply to 
SOPs issued under 49 U.S.C. §§ 44901(a), 44902(a), and 114(e). The provisions authorizing the issuance 
of SOPs do not contain a comparable exemption from the notice requirements as does the provision 
authorizing the issuance of security directives.  See also Deft.’s Mem, which cites many cases involving 
“security directives,” yet the SOP is never described as a security directive, and can’t be since it is issued 
under completely different statutes.  
6 Defendant cites Thomson v. Stone, 05-CV-70825(DT), 2006 WL 770449 (E.D. Mich., Mar. 27, 2006), 
however this District Court erred in assuming the SOP was issued by security directive rather than under 
the above noted statutes. Supra, footnote 5.  This position has been accepted by no Court of Appeals. 
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it applies, and secret guidelines also do not carry the “status of law” (again, a passenger who 

“disobeyed the SOP” could only be charged with interfering with the TSA screener, not with 

“disobeying the SOP” – there exists no such charge).  If one was to reject the Defendant‟s 

assertion that the SOP directly affects the general public, and rather accept that it is an internal 

guideline (SOP dictates to TSA, TSA dictates to passengers, but SOP does not directly dictate to 

passengers) as Plaintiff herein suggests, its effect on the Plaintiff is no longer “direct and 

immediate,” there certainly can be no “immediate compliance” with rules that are not served or 

published, it still carries no “status of law,” and still fails to be an order under 49 USC § 41160. 

 

B. THE TSA PROCEDURES ARE NOT AN ORDER BECAUSE THERE EXISTS NO 

ADMINISTRATIVE RECORD  

 As discussed in the preceding section, the intent of judicial review statutes like 49 USC § 

46110 was to send appeals of quasi-judicial agency actions directly to the appellate level to avoid 

duplicative fact-finding.  To that end, it has been repeatedly held, including by this circuit and 

the Supreme Court, that an administrative record is required to support an order; otherwise 

jurisdiction instead lies in the hands of the district courts to conduct fact-finding.  McNary v. 

Haitian Refugee Center (jurisdictional statutes permissible “only in circumstances where district 

court factfinding would necessarily duplicate an adequate administrative record”); Green v. 

Brantley, City of Alexandria v. Helms, at 646; Merritt v. Shuttle, Inc., 245 F.3d 182 (2d Cir. 

2001); Deutsche Lufthansa Aktiengesellschaft v. Civil Aeronautics Board, 479 F.2d 912 (D.C. 

Cir. 1973). 

 Though the Defendant points out that the court in Aviators for Safe & Fairer Reg., Inc. v. 

F.A.A. (221 F.3d 222, 225 [1st Cir. 2000]) noted that a “single letter” may suffice as an 
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administrative record, it was certainly not the court‟s determination that a single letter would 

suffice in all circumstances.  For example, where a single letter may show that a pilot‟s error 

deserves the ordering of a sanction, significantly more research would be required to order that 

thousands of people per day should be digitally strip searched and manually molested in the 

name of security.  Instead, Aviators was merely trying to suggest that there exists no minimum 

page count required for a record; rather the court must independently judge if the record is 

adequate to review the particular claim. 

 The Defendant, in its motion to dismiss, laughably suggests that the SOP itself may 

contribute to the administrative record.  See Deft.‟s Mem., p. 13, footnote 12.  The notion that a 

rulebook could possibly count as evidence or fact gathering cannot be given serious 

consideration. 

 It is unclear what administrative record may exist, if any, to support the Policies.  The 

TSA mentions “other documents” and a “comprehensive” record without any attempt at 

describing them.  Id.  However, what is clear is that the administrative record contains no facts 

presented by the Plaintiff nor any other affected party.  Defendant concedes this (“…documents 

created and reviewed by the TSA”).  Id.  This is not through the failure of the Plaintiff to put 

forth evidence, but rather because there exists no process by which the Plaintiff may have done 

so. 

 An administrative record in which only one side gets to present evidence is purely a 

farce.  In the proceedings against a pilot‟s license, for example, the pilot is allowed a hearing in 

front of an administrative law judge where he or she may call witnesses, present documents, and 

meaningfully contribute to the administrative record.  See Green v. Brantly, at 519.  This is the 

situation for which Congress intended 49 USC § 46110, as the administrative record contains all 
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the evidence required for the appellate court to provide review.  Indeed, the “agency record must 

be adequate enough to support judicial review” in order for an appellate court to do so.  Id.  

Where the record is inadequate, the district court retains jurisdiction. 

Also telling is the absence of any sort of administrative appeals process.  “Because the 

administrative appeals process does not address the kind of procedural and constitutional claims 

respondents bring in this action, [limited judicial review by statutory provision] is not 

contemplated by the language of that provision.”  McNary v. Haitian Refugee Center.  Garden-

variety “orders” nearly always have a means by which they may be appealed up the chain of 

command within the agency.  F.A.A. license revocations, for example, can be challenged in front 

of the full National Transportation Safety Board (NTSB).  Foster v. Skinner, at 1086.  Here, 

there exists no one within the TSA to hear the Plaintiff‟s grievances, as no order was ever issued 

against the Plaintiff.  There is no record to appeal, and nothing an administrative law judge could 

review beyond making sure that the Policies actually do exist and were applied as written.  

Plaintiff and Defendant stipulate that the Policies exist and are being applied all across the 

country; the question instead is whether they are constitutional. 

 Lastly, having made no showing of an administrative record whatsoever in any 

documents filed in this action to date, the Defendant‟s motion to dismiss is more properly heard 

as a motion for summary judgment if and when the Defendant can show an adequate 

administrative record exists. 
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C. IF THE TSA PROCEDURES ARE CONSTRUED AS AN ORDER UNDER 49 USC § 

46110, PLAINTIFF’S DUE PROCESS RIGHTS WILL BE ABRIGED 

 Judicial review provisions that have the practical effect of foreclosing constitutional 

claims from meaningful judicial review are unconstitutional, and thus reading a jurisdictional 

statute in such a manner is to be avoided.  Free Enterprise Fund v. Public Company Accounting 

Oversight Board, 130 S. Ct. 3138, 3151 (2010); McNary v. Haitian Refugee Center; Reno v. 

Catholic Social Services, Inc., 509 U.S. 43 (1993).  In choosing between the plausible 

constructions of the relevant jurisdictional statute, 49 USC § 46110, this court is “obligated to 

construe the statute to avoid constitutional questions that would be presented by a broad 

construction.”  United States v. Hersom, 588 F.3d 60, 67 (1
st
 Cir. 2009).  “Where a statute is 

susceptible of two constructions, by one of which grave and doubtful constitutional questions 

arise and by the other of which such questions are avoided, our duty is to adopt the latter.”  Jones 

v. United States, 529 U.S. 848, 857 (2000). 

 Though many courts have allowed the term “order” to be read expansively
7
, Defendant, 

in its memorandum, argues for a virtually unlimited construction of the term “order.”  In fact, it 

would be difficult to conceive of a decision that Defendant could make that would not qualify as 

an order in their view. 

 Such a construction has significant advantage to the Defendant: it makes them the sole 

determiner of fact in any situation it chooses.  All that would be required would be to write a 

policy down without a period for public comment.  Since the Defendant has argued that a policy 

itself can constitute an administrative record, it need not go any further (though if it wanted, it 

                                                           
7 In light of Free Enterprise Fund, it is plausible that the Courts of Appeal have indeed read the statute 
more expansively than the Supreme Court would presently affirm.  Notwithstanding, the construction 
the Defendant is asking for is far more expansive than any of the circuit courts have ever allowed. 
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could retain any “expert” of its choosing to support its finding with no opposing views 

permitted). 

However, this significant advantage to the Defendant would come at significant harm to 

the constitutional rights of the Plaintiff.  Should this Court construe that 49 USC § 46110 allows 

for a policy to be considered an “order” even when the aggrieved party has no opportunity to 

contribute to any sort of fact finding process whatsoever, to that extent, 49 USC § 46110 

abridges the Plaintiff‟s 5
th

 Amendment right to due process and is unconstitutional.  Exclusive 

appellate court jurisdiction “is the practical equivalent of a total denial of judicial review of 

generic constitutional and statutory claims” because appellate courts “lack the fact finding and 

record-developing capabilities of a federal district court.”  McNary v. Haitian Refugee Center at 

497. 

To avoid the invalidation of statutes that were well-intended by Congress and would only 

be unconstitutional under “expansive” readings, it is well established that courts are obligated 

“construe the statute to avoid such problems unless such construction is plainly contrary to the 

intent of Congress.”  The Defendant has made no showing that Congress intended 49 USC § 

46110 to be any more expansive than any other statute designed to direct appeals of quasi-

judicial administrative actions past the district courts, save for the possible exemption for 

“security directives,” which does not apply to the SOP and thus the instant matter (supra, 

footnote 5).  

Indeed, the Defendant offers no good reason why the Court should adopt such a reading 

of the statute.  There are many other statutes that use the term “order,” and none can be found to 

imply the view of the Defendant.  For example, 5 USC § 551(6) defines “order” as follows: 
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(6) “order” means the whole or a part of a final 

disposition, whether affirmative, negative, injunctive, or 

declaratory in form, of an agency in a matter other than 

rule making but including licensing; 

The Defendant offers no good reason for expanding the definition of “order” beyond what we 

see in 5 USC § 551(6) (not to mention beyond the standards by courts such as McNary).  The 

fact that Congress neglected to define “order” in Title 49 cannot be assumed, as Defendant 

suggests, to imply that Congress wanted the word to be interpreted as broadly as possible, 

especially in light of the constitutional issues raised by doing so. 

 In fact, reading 49 USC § 46110 in the context of the rest of Title 49, Chapter 461 paints 

precisely the opposite picture.  Chapter 461 is entitled, “Investigations and proceedings,” of 

which in the instant matter there were none.  49 USC § 46105(b) requires service of process on 

persons who are affected by orders, yet the Plaintiff was never served
8
.  49 USC § 46110 itself, 

in section (a), requires appeals by affected persons within 60 days, yet how could Congress have 

possibly intended this to apply to secret proceedings for which “affected persons” (of which the 

Defendant claims that Plaintiff is one) are never notified?  Does the Defendant contend that the 

Plaintiff is now barred from submitting this case to the Court of Appeals because it has been 

more than 60 days?  What happens if the TSA makes a secret order but does not enforce it for 60 

days, such that no one finds out about it in time to appeal?  This is all fantasy, of course, as the 

                                                           
8 The fact that so many people would need to be served as to make service impossible does not save the 
Defendant.  Where individual service is impossible, formal publication may function as an adequate 
substitute.  See Aviators.  However, not only was no attempt at either service or publication made, but 
deliberate attempts were made to keep the Policies secret as “SSI”.  See Deft.’s Mem, p. 4, footnote 1. 
While the statute does allow for emergency orders to go into effect before service, proceedings, 
including service, are required to occur immediately after.  See 49 USC § 46105(c).  To date, no attempts 
at service, publication, or proceedings have been made. 
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Policies are not an order and were never intended by Congress to be subject to 49 USC § 46110, 

but would be reality if the Defendant‟s arguments were adopted by the Court. 

 It is a core of our system of jurisprudence that “for every wrong, there is a remedy.”  

"The Government of the United States has been emphatically termed a government of laws, and 

not of men. It will certainly cease to deserve this high appellation if the laws furnish no remedy 

for the violation of a vested legal right."  Marbury v. Madison, 5 U.S. 137, 162 (1803). The 

Constitution codifies this in the 5
th

 Amendment, which allows for no one to “be deprived of life, 

liberty, or property, without due process of law.” 

This axiom applies particularly to claims between a citizen and his or her government, 

and most especially government in the form of an administrative agency.  "It would excite some 

surprise if, in a government of laws and of principle, furnished with a department whose 

appropriate duty it is to decide questions of right, not only between individuals, but between the 

government and individuals; a ministerial officer might, at his discretion, issue this powerful 

process . . . leaving to the debtor no remedy, no appeal to the laws of his country, if he should 

believe the claim to be unjust. But this anomaly does not exist; this imputation cannot be cast on 

the legislature of the United States."  United States v. Nourse, 9 Pet. 8, 28-29 (1835). 

 This philosophy is not dead in modern times.  In 1946, the Supreme Court decided Bell v. 

Hood, 327 U.S. 678, which held that “where federally protected rights have been invaded, it has 

been the rule from the beginning that courts will be alert to adjust their remedies so as to grant 

the necessary relief.”  In 1971, the Supreme Court decided Bivens v. Six Unknown Federal 

Narcotics Agents (403 U.S. 388 [1971]), which in essence held the government accountable for 

constitutional violations regardless of whether or not Congress had passed legislation allowing 

for such accountability. 
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 The Supreme Court has also explicitly stated that due process rights require a review of 

both fact and law.  “In cases brought to enforce constitutional rights, the judicial power of the 

United States necessarily extends to the independent determination of all questions, both of fact 

and law, necessary to the performance of that supreme function.”  Crowell v. Benson, 285 U.S. 

22, 60 (1932).  Factual determinations are central to evaluating a 4
th

 Amendment claim such as 

this one
9
.  In reviewing the constitutionality of searches, the court must balance the intrusiveness 

of the search against the effectiveness of the search and the government‟s interest.  Without 

independent facts, this balance is necessarily manipulated by the Defendant. 

 The circuit courts and the Supreme Court have also recognized this right as it specifically 

pertains to jurisdictional statutes, including the specific relevant statute here.  Mace v. Skinner 

was one of the earlier courts to decide that “broad constitutional challenges” to orders covered by 

this specific statute are to be reviewed by the district courts as new claims rather than by the 

circuit courts as appeals.  The Supreme Court confirmed this in McNary.  Defendants seek to 

minimize the value of both McNary and Mace, but the Supreme Court re-iterated itself in 

Thunder Basin Coal Co. v. Reich  (510 U.S. 200, 213 [1994]). 

 The “broad constitutional challenge” rule applies to the Plaintiff‟s action.  Telling is that 

the Plaintiff is not seeking a personal exemption, but rather an injunction preventing the 

Defendant from proceeding with the Policies in general.  It is difficult to imagine how one could 

make a complaint more broad than one that affects every traveller, has no association with 

individualized proceedings or decisions, calls into question a constitutional right, and requests 

relief broad enough to require an agency to change a significant part of its search program.  A 

judgment for the Plaintiff would not simply prevent the Defendant from ordering the Plaintiff to 

                                                           
9 Should the Court be unsure as to what relevant evidence the Plaintiff could discover and/or produce, 
the Plaintiff would be happy to detail that. 
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be strip searched and groped, but rather the judgment would prevent the Defendant from ever 

making such an order
10

.   

 The Plaintiff is not attempting to argue that 49 USC § 46110 is unconstitutional on its 

face.  When used as Congress intended – as a way to avoid duplicative fact finding after a quasi-

judicial proceeding – judicial review statutes are useful and constitutional. Rather, the Plaintiff 

believes that the Defendant is attempting to use this statute beyond its intended purpose.  “It is 

presumed that Congress does not intend to limit jurisdiction if „a finding of preclusion could 

foreclose all meaningful judicial review.‟”  Free Enterprise Fund at 3150.  In the instant matter, 

the Plaintiff has had no opportunity to gather facts and present evidence.  If the Defendant has its 

way and this motion to dismiss is granted, the Plaintiff will never have an opportunity to gather 

facts and present evidence.  

In order to meaningfully claim the protection of the Constitution, however, individuals 

cannot be relegated to non-participation in a secret proceeding, wherein secret laws are passed by 

an agency whose findings of fact are entitled to extreme deference.  The denial of the right to 

gather facts and present evidence is without a doubt a denial of meaningful judicial review and is 

therefore beyond the power granted to Congress by the Constitution, and cannot be upheld.  

Plaintiff urges the Court to construe 49 USC § 46110, and in particular the meaning of the term 

“order,” in a way that allows the Plaintiff the due process he would be afforded in this District 

Court.  However, should this Court find that it is not possible to define “order” in a way that 

allows the Plaintiff due process, the court must find the statute to be unconstitutional to that 

extent. 

 

                                                           
10 As it pertains to passengers for which there is neither reasonable suspicion nor probable cause. 
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IV. CONCLUSION 

 The Defendant, through its TSA, wants to have it all ways: it wants to issue secret 

guidelines, without public comment, that directly apply to the general public, that escape 

meaningful judicial review with independent fact-finding.  If this Court refuses jurisdiction of 

Plaintiffs‟ claims, it will give the TSA the green light to create these secret “orders,” enacted in 

secret proceedings, where the Defendant finds whatever “facts” suit them.  The District Courts 

will be barred from reviewing these facts, the appellate courts will give the facts deference, and 

affected persons will never be given opportunity to be heard.  There can be no ambiguity
11

: for 

the foregoing reasons, such a scheme is beyond the intent of Congress, federal law, the US 

Constitution, and the core tenants of a free society, and the Defendant‟s motion to dismiss should 

be denied. 

 

 

Dated: Miami, Florida     Respectfully submitted, 

  February 23
rd

, 2011               

____________________________________ 

           Jonathan Corbett 

            Plaintiff, Pro Se 

           407 Lincoln Road, #11A 

            Miami Beach, FL 33139 

       E-mail: jcorbett@fourtentech.com 

  

                                                           
11 Defendant asserts that if there is “ambiguity” as to whether or not this case should go to the Court of 
Appeals, it should go.  See Deft.’s Mem., pp. 7, 19.  However, “ambiguity” does not mean, “if the court 
isn’t sure.”  Rather, the cited case law involved multiple related claims simultaneously presented, some 
of which belonged in the district court and some of which in the appellate court.  This case does not. 
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

1:10-cv-24106-Cooke/Bandstra

Jonathan Corbett, )
)

Plaintiff, )
)

v. ) 
)

United States of America, )
)

Defendant. )
________________________________________ )

DEFENDANT'S REPLY IN SUPPORT OF MOTION TO DISMISS 

The scope of this Court's jurisdiction is defined by Congress, and Congress has determined

that aviation security orders issued by the Transportation Security Administration (TSA) must be

reviewed exclusively by the courts of appeals.  49 U.S.C. § 46110.  Over the past several decades,

courts in this and other circuits have held that this jurisdiction-channeling statute precludes district

court review over a broad array of agency orders, including those taking the form of regulations,

adjudicative determinations, security directives, advisory circulars, notices, and even single-page

letters by lower-level officials.  Thus, courts have read the term "order" in section 46110

expansively, to cover all forms of agency action pertaining to air commerce and safety (Part A of

Title 49), so long as the action is final, definitive, and imposes some obligation.

Despite the fact that the most recent iteration of TSA's Screening Checkpoint Standard

Operating Procedure (SOP) meets all the established indicia of an order under section 46110,

plaintiff asks this Court to graft additional and unprecedented requirements onto section 46110, so

as to read this SOP out of its purview and allow plaintiff to proceed in the forum of his choice rather

than in the court of appeals.  Specifically, plaintiff contends that the SOP is not an order because
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TSA issued the SOP for internal use, did not conduct quasi- judicial proceedings, and has not

produced an administrative record.  Plaintiff’s position is entirely unsupported by case law, which

has repeatedly found that section 46110 precludes district court review of similar airline passenger

screening procedures, and is inconsistent with the purpose of statutes such as 46110, which channel

review to appeals courts for judicial coherence and efficiency. 

Plaintiff further argues that, if the SOP constitutes an order for purposes of section 46110,

then his due process rights have been violated.  Plaintiff ignores the fact that the SOP implements

the authority already set forth in applicable statutes and regulations, which provide that TSA is

responsible for screening airline passengers to prevent weapons and explosives from being carried

onboard aircraft and that passengers are required by federal regulation to comply with TSA's

screening procedures.  He further overlooks that he can meaningfully address his constitutional

claims in a court of appeals.  Therefore, plaintiff’s Complaint should be dismissed.

ARGUMENT

1.  The Term Order in Section 46110 Applies to the Screening Checkpoint Standard

Operating Procedures Because the SOP Imposes an Obligation, Denies a Right, or Fixes Some

Legal Relationship.  Plaintiff contends (Docket # 23 at 5) that the SOP cannot constitute an order

under 49 U.S.C. § 46110 because it is an “internal document.” There is no basis in either the

statutory language or the pertinent case law to support this position.  The term "order" in section

46110 is not defined in the statute.  Over the years, however, courts have construed the term

expansively, to include any agency action which is "final," meaning that it is not merely a proposal

and it imposes some obligation, denies a right, or fixes some legal relationship. See Aviators for Safe

& Fairer Reg., Inc. v. FAA, 221 F.3d 222, 225 (1st Cir. 2000); MacLean v. DHS, 543 F.3d 1145,

-2-
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1149 (9th Cir. 2008); Aerosource, Inc. v. Slater, 142 F.3d 572, 578 (3d Cir. 1998); Green v.

Brantley, 981 F.2d 514, 519 (11th Cir. 1993).  This broad interpretation is consistent with the plain

meaning of order,  as well as the principles of judicial coherence and economy inherent in special

judicial review statutes like section 46110, see City of Rochester v. Bond, 603 F.2d 927, 936 (D.C.

Cir. 1979). 

  Further, TSA regulations promulgated at 49 C.F.R. §§ 1540.107(a), 1450.105(a)(2),

pursuant to statutory authority provided in 49 U.S.C. §§ 44901(a), 44902(a), 44903(j), 114(e),

require that passengers comply with TSA checkpoint screening procedures before entering the sterile

area of an airport.  These policies impose an obligation on anyone who wishes to board an aircraft

and constitute the “definitive statement of the agency’s position” plaintiff seeks (Docket # 23 at 5). 

The procedures set forth in the SOP represent TSA’s determination of how best to enforce the

mandate in the statute and regulations, providing the requirements that TSA transportation security

officers (TSOs) must follow to ensure that those who pass through a screening checkpoint are in

compliance with the aviation security and safety policies of the applicable regulations and statutes. 

For this reason, plaintiff’s claim that the SOP cannot apply to him or other passengers because by

its terms “it is the Defendant dictating to itself how it will act” (Docket # 23 at 5) is unavailing.  

Plaintiff’s position also is contrary to analogous cases in which courts have upheld directives

that TSA issued to airlines and which, by their terms, imposed requirements on individuals who

wanted to participate in commercial air travel.  A close analogy is presented in Gilmore v. Gonzales,

435 F.3d 1125 (9th Cir. 2006).  In that case, the plaintiff challenged TSA’s civilian airline passenger

identification policy.  Although not publicly available and directed to the airlines, not individual

passengers, the Ninth Circuit determined that the Security Directive at issue“‘imposes an obligation’

-3-
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by requiring airline passengers to present identification or be a ‘selectee’ [for secondary screening],

and by requiring airport security personnel to carry out this policy.”  Id. at 1133.    The court further

noted that the Security Directive “also provides a ‘definitive statement’ of TSA’s position by

detailing the policy and the procedures by which it must be implemented.”  Id.  Here, the screening

checkpoint SOP is directly analogous to the Security Directive upheld in Gilmore: the SOP is not

public; the SOP is directed to TSA TSOs; the SOP imposes an obligation by requiring passengers

to comply with checkpoint screening procedures and requires that TSOs enforce these procedures;

and the SOP constitutes a definitive statement of TSA’s checkpoint screening position by setting

forth details of the policy and procedures for its implementation.   Therefore, for the reasons1

articulated by the court in Gilmore, plaintiff’s claim that the SOP does not constitute an order

pursuant to section 46110 because it is an internal document must be rejected.   2

2.  Formal Public Notice of the Underlying Findings of Fact and Public Proceedingsare

Not Jurisdictional Prerequisites Under Section 46110.  Plaintiff further claims that the term "order"

in section 46110 is limited to final agency actions issued as a result of quasi-judicial,  individualized

proceedings which culminate in an administrative record  (Docket # 23 at 5-8).  This definition is

inconsistent with the statutory scheme and unsupported by all of the circuits that have examined the

1.  For these reasons, the Magistrate Judge noted recently that this Court lacks jurisdiction
over plaintiff’s Complaint pursuant to section 46110 (Docket # 25 at 6 & n.1).

2.  See also City of Rochester, 603 F.2d at 936 (that plaintiff was not a party to proceedings
on which order based did not preclude review under section 46110); Scherfen v. DHS, No. 08-1554,
2010 WL 456784 at * 10-11 (M.D. Pa. Feb. 2, 2010) (application of TSA’s security directive
establishing the security protocols for individuals on the No-Fly and Selectee lists to plaintiffs
constituted an order under section 46110, notwithstanding plaintiffs’ lack of access to the actual
security protocols and non-disclosure of  their status vis-à-vis the No-Fly or Selectee list); Green v.
TSA, 351 F. Supp. 2d 1119, 1127 (W.D. Wash. 2005) (Security Directive relating to No Fly List
constituted order for purposes of section 46110).   

-4-
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issue.

Courts have repeatedly rejected the suggestion that the term "order" in section 46110 carries

with it any requirement of an administrative proceeding in which individuals receive notice and an

opportunity to comment.   See, e.g., Aviators, 221 F.3d at 225 (notice of enforcement policy for3

which FAA did not conduct notice and comment rulemaking constituted an order); Safe Extensions,

Inc. V. FAA, 509 F.3d 593, 599 (D.C. Cir. 2007) ("[T]here is no longer any doubt about whether we

may review agency actions [under section 46110] when the agency held no hearing . . . so long as

they mark the consummation of the agency's decisionmaking process and determine rights or

obligations or give rise to legal consequences"); Charter Township v. Richards, 997 F.2d 1168,

1175-76 (6th Cir. 1993) (order for purposes of section 46110 not same as under the Administrative

Procedure Act).    4

Further, plaintiff’s effort to engraft the new requirements of notice and service of underlying

findings overlooks the fact that, when viewed as a whole, the statutory scheme provides the TSA

Administrator broad authority to issue orders in various circumstances where service of underlying

factual findings to the public is clearly not contemplated.  For example, 49 U.S.C. § 46102  indicates

that certain proceedings shall not be open to the public if secrecy is required for reasons relating to

national defense.  Similarly, it is made clear elsewhere in Title 49 that certain orders will contain

3.  Plaintiff’s suggestion that the SOP’s lack of “finality” affects the determination of whether
section 46110 precludes the district court’s jurisdiction (Docket # 23 at 4-5) is misplaced.  Indeed,
to the extent there is no final agency action, then neither the district court nor the court of appeals
would have jurisdiction to review plaintiff’s challenge to the SOP. 

4.  Contrary to plaintiff’s suggestion (Docket # 23 at 7 n.5), 49 U.S.C. § 46105 does not
define or limit the issuance of all agency "orders," nor does it explicitly make considerations of the
type of service and findings of fact a necessary prerequisite to the existence of an order under section
46110. 

-5-
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information that is too sensitive to disclose to the public at large.  See 49 U.S.C. § 114(r)

(authorizing Administrator to prohibit disclosure of information, which if revealed, would be

detrimental to the security of transportation); 49 C.F.R. §§ 1520.5(b)(2)&(9) (relying on authority

provided in section 114(r) to direct that orders including screening procedures shall not be publicly

disclosed).   Thus, while some orders falling within section 46110 may result from adjudicative5

hearings or public notice and comment proceedings, plaintiff’s effort to convert those attributes into

necessary criteria for review under section 46110 cannot be squared with the other relevant

provisions of Title 49 that do not impose such requirements.  Accordingly, plaintiff’s interpretation

of order is, in essence, nothing more than an attempt to substitute the terms "notice and comment

rulemaking" or "agency adjudication" in its place.  But restricting the term order in this fashion 

cannot be reconciled with the broadly held view of the federal judiciary, which has deemed a wide

variety of final agency actions to be orders under section 46110.6

Plaintiff’s complaint about the absence of an administrative record (Docket # 23 at 8-9) also

5.  For example, challenges to TSA’s designation of the SOP as sensitive security
information (SSI) must be made in the court of appeals in the first instance.  See, e.g., MacLean v.
DHS, 543 F.3d at 1149 (reviewing challenge to SSI designation); cf. EPIC v. Napolitano, Case No.
10-1157 (D.C. Cir. 2010) (pending action claiming that TSA must conduct notice and comment
proceedings before using AIT for primary screening).

6.  The variety of final agency actions determined to be orders under section 46110 include, 
inter alia, decisions authorizing testing of flight plans issued without notice and comment
proceedings, City of Alexandria, 728 F.2d at 646, advisory circulars issued without public hearings,
Safe Extensions, Inc., 509 F.3d at 599, Notices to Airmen, issued without notice and comment
proceedings, Skolnick v. F.A.A., 133 Fed. Appx. 368, 369, (9th Cir. 2005), opinion letters by lower-
level officials banning certain conduct, Air One Helicopters v. FAA, 86 F.3d 880 (9th Cir.1996),
single-page letters concerning persons' status vis-à-vis the No-Fly List where status and findings of
fact were not disclosed and no hearing was provided, Scherfen v. DHS,  2010 WL 456784 (M.D. Pa.
Feb. 2, 2010), security directives to commercial airlines charged with screening passengers, id.,
Gilmore, 435 F.3d 1125, and standard operating procedures governing airline passenger screening,
Thomson v. Stone, No. 05-70825, 2006 WL 770449 (E.D. Mich. Mar. 27, 2006). 

-6-
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does not affect the determination that the SOP is an order for purposes of section 46110.  In a case

challenging adoption of the Advanced Imaging Technology (AIT) as a method for checkpoint

screening and filed directly and appropriately in the Court of Appeals for the District of Columbia

Circuit, TSA has filed a comprehensive administrative record concerning the development and

deployment of AIT.  See EPIC v. Napolitano, Case No. 10-1157 (D.C. Cir.), Doc. No. 1274589

(amended certified index administrative record).  As the EPIC case demonstrates, TSA’s issuance

of the Screening Checkpoint SOP has culminated in “an agency record” that is “adequate enough to

support judicial review.”  Green, 981 F.2d at 519.  The requisite record “need not be substantial so

long as the agency’s position is definitive and clearly expressed.”  Aviators for Safe & Fairer

Regulation, Inc., 221 F.3d at 225.  Indeed, even a single letter has been found to suffice.  See San

Diego Air Sports Ctr., Inc. v. FAA, 887 F.2d 966, 969 (9th Cir.1989).  A sufficient administrative

record is clearly present here, in the form of the Screening Checkpoint SOP as well as other

documents created and reviewed by TSA in connection with the SOP.  

Even if plaintiff was correct that some procedural requirements - such as public notice and

an administrative record  - must accompany orders, any perceived error in TSA's issuance of the

Screening Checkpoint SOP would not make it any less of an order whose effectiveness should be

reviewed in the courts of appeals.  See Clark v. Busey, 959 F.2d 808, 811 (9th Cir. 1992) (finding

that court of appeals' jurisdiction includes review of any "procedural irregularities"); cf. Aviators, 221

F.3d at 225 ("[A]n inadequate record is more likely to be a basis for setting aside final agency action

than for [the appellate court] refusing to review it").  Having the courts of appeals review such

claims makes sense, given that a streamlined review process is favored under exclusive review

provisions such as section 46110, Suburban O'Hare Com'n v. Dole, 787 F.2d 186, 192 (7th Cir.

-7-
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1986), and to hold otherwise would permit individuals to evade the exclusive review of the courts

of appeals simply by questioning the procedural regularity of the order at issue.

3.  Application of Section 46110's Exclusive Review Provision is Not Unconstitutional.

Plaintiff’s contention that he would be deprived of due process in the court of appeals (Docket # 23

at 12) is without merit.  As an initial matter, plaintiff’s reliance on McNary v. Haitian Refugee

Center, 498 U.S. 479 (1991), is ill-founded.  In McNary, alien farmworkers claimed that the

Immigration and Naturalization Service (“INS”)’s administrative process for hearing their amnesty

claims was constitutionally defective.  498 U.S. at 487-88.  In considering whether the district court

had properly asserted its jurisdiction over the action, the Supreme Court examined a judicial review

provision in the Immigration and Nationality Act (“INA”) that channeled certain actions to the courts

of appeals.  Id. at 485-86.  The Court found the INA provision inapplicable to plaintiffs’ due process

challenge because, by its express terms, it provided appellate jurisdiction only over individual

application determinations made by INS, and nothing more.  Id. at 491-92.  The Court’s decision in

McNary was thus based on the narrowness of the language of the INA section providing for judicial

review exclusively in the courts of appeals.  The Court further noted both that (1) in order to seek

review, the plaintiffs would have had to “voluntarily surrender themselves for deportation,” which

was “tantamount to a complete denial of judicial review,” id. at 496-97, and (2) the administrative

record developed during INS’s review of an individual plaintiff’s amnesty application would not be

relevant to the plaintiffs’ broad procedural due process challenge, which was more akin to a pattern

and practice type of claim, id. at 497.  

McNary is of no help to plaintiff here.  In contrast to the judicial review provision at issue

in McNary, section 46110 commits a much broader scope of actions to the exclusive review of the

-8-
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court of appeals, by its use of the general term order and its explicit inclusion of administrative

actions that are taken under entire swaths of the U.S. Code.  See Adams v. FAA, No. 95-103, 1995

WL 553630, at *2 & n.3 (E.D. Tex., Sept 1, 1995) (distinguishing McNary and stating: “Since §

46110(a) speaks of review of ‘an order,’ it is clear that the class of orders reviewable by the court

of appeals is in no way narrowed.”).  Thus, even under the approach taken in McNary, the plain text

of section 46110 demands the conclusion that judicial review of plaintiff’s claims is available only

in the court of appeals.  Further, unlike the INA provision in McNary, section 46110 does not make

plaintiff’s right to judicial review contingent on any onerous requirement (such as voluntarily

surrendering themselves for deportation), does not confine the court of appeals to records developed

in the context of any individual’s administrative claims, and allows for meaningful constitutional

challenges to agency policies and procedures.   See Thunder Basin Coal Co. v. Reich, 510 U.S. 200,7

213-15 (1994) (distinguishing McNary where the “petitioner’s statutory and constitutional claims

here can be meaningfully addressed in the Court of Appeals”).   Accordingly, it has been widely held

that section 46110 directs, to the court of appeals, exactly the type of constitutional claims at issue

here.

Further, plaintiff ignores the general practice that courts have of hearing constitutional claims

on the administrative record.  Contrary to plaintiff’s portrayal of the court of appeals as having no

ability to independently evaluate his due process claims or the contents of an administrative record,

such courts have every tool at their disposal for such a task, including, inter alia, the authority to

7.  Moreover, the courts of appeal have the authority to determine whether a factual record
is sufficient and to correct defects as needed.  See St. John’s United Church of Christ v. City of
Chicago, 502 F.3d 616, 629 (7th Cir. 2006) (noting that the court of appeals can remand to the
agency if it finds that the factual record is inadequate, or it can refer the case to a special master or
district court pursuant to 28 U.S.C. § 2347 for any needed factual development).  

-9-
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review factual findings in administrative records, to remand to the agency if the record is inadequate,

to review new factual affidavits, to order the agency to consider new facts presented by the plaintiffs,

and even to refer the case or portion thereof to a special master or a district court if other factual

development is needed. See 28 U.S.C. § 2347; see also St. John's United Church of Christ v. City

of Chicago, 502 F.3d 616, 629 (7th Cir. 2006); Safe Extensions, Inc., 509 F.3d at 604.   Thus,

judicial review by the court of appeals would not deprive plaintiff of his constitutional right to due

process.  See, e.g., Thunder Basin, 510 U.S. at 215 n.20 (rejecting due process challenge to forum

for judicial review because "petitioner's statutory and constitutional claims here can be meaningfully

addressed in the Court of Appeals," even if they could never be addressed by the agency's

proceedings in the first instance); Aviators, 221 F.3d at 226 (finding that the remedy to petitioner's

lack of opportunity to offer rebuttal evidence where agency held no administrative proceeding was

to "file a petition tendering the evidence and asking the FAA to modify its regulation accordingly").

CONCLUSION

For the foregoing reasons, as well as for the reasons stated in defendant’s memorandum in

support of motion to dismiss, plaintiff’s Complaint should be dismissed.

Dated: March 7, 2011 Respectfully submitted,
                                   TONY WEST

                                   Assistant Attorney General

                                   WILFREDO A. FERRER
                                   United States Attorney

SANDRA M. SCHRAIBMAN
Assistant Branch Director
Civil Division, Federal Program Branch

/s/    Carlotta P. Wells                                  
CARLOTTA P. WELLS
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JESSE GRAUMAN
JOSEPH W. MEAD
U.S. Department of Justice
Civil Division, Federal Programs Branch
P.O. Box 883
Washington, D.C. 20044
(202) 514-4522 (telephone)

                        
Attorneys for Defendant
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 10-24106-Civ-Cooke

Jonathan Corbett, )
)

Plaintiff, )
)

v. ) 
)

United States of America, )
)
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_________________________________________ )

Certificate of Service

I hereby certify that on March 7, 2011, I electronically filed the foregoing document with
the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being served
this day on all counsel of record or pro se parties identified on the attached Service List in the
manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF
or in some other authorized manner for those counsel or parties who are not authorized to receive
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Carlotta P. Wells
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case No.: 10-Civ-24106-COOKE/TURNOFF  

 
 

JONATHAN CORBETT, 
 
   Plaintiff, 
 
v. 
 
 
UNITED STATES OF AMERICA, 
 
   Defendant. 
____________________________________________________/ 
 

ORDER GRANTING DEFENDANT’S MOTION TO DISMISS 

 THIS MATTER is before me on Defendants’ Motion to Dismiss Complaint.  (ECF No. 

22). I have reviewed the parties’ arguments, the record, and the relevant legal authorities.  For 

the reasons explained in this Order, the Plaintiff’s Complaint is dismissed with prejudice. 

I. BACKGROUND 

In response to the terrorist attacks of September 11, 2001, Congress created the 

Transportation Security Administration (“TSA”) to protect civilian air travel.  The Administrator 

of the TSA, along with the Director of the Federal Bureau of Investigation (“FBI”) have statutory 

authority under 49 U.S.C. §§ 44904(a) and 44904(e) to “assess current and potential threats 

against domestic air transportation security” and then take “necessary actions” to protect air 

travel against such threats.  Acting on that authority, the TSA Administrator issued a newly 

revised Screening Checkpoint Standard Operating Procedure (“SOP”) on September 17, 2010, 
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with an implementation date of October 29, 2010.1   This SOP permits the TSA to employ 

enhanced pat downs and Advanced Imaging Technology (“AIT”) at airport screening 

checkpoints to search potential passengers.  Under the SOP, passengers seeking to pass through 

airport security where AIT and enhanced pat downs are in use must to submit to one or the other 

form of search.  Passengers refusing to submit to either procedure are not permitted to enter any 

“sterile” airport area including the areas for boarding and flying.  See 49 C.F.R. § 

1540.105(a)(2); see also Def.’s Mot. 5.   

On November 16, 2010, Plaintiff, Jonathan Corbett filed suit to permanently enjoin the 

use of AIT and enhanced pat downs at the nation’s airports.  Plaintiff alleges that he was 

scheduled to fly on November 18, 2010, and he purchased three additional tickets for domestic 

air travel from airports that use AIT or enhanced pat downs.2 Plaintiff claims that these 

procedures violate the Fourth Amendment’s prohibition against unreasonable searches.  Plaintiff 

claims that AIT searches are unreasonable because they use, without warrant or probable cause, 

clear images of the nude body to search passengers.  He also claims that enhanced pat down 

searches—which necessarily require TSA agents to touch the region of passengers’ genitals, 

buttocks, and breasts—are also unreasonable because TSA agents perform them without 

probable cause or a search warrant.  Plaintiff maintains that the TSA’s reliance on the “abstract 

risk[s] of terrorism without a credible, specific threat” does not justify the use of these screening 

procedures.  Pl.’s Compl. ¶ 30. 

 The United States moves to dismiss the Complaint pursuant to Federal Rule of Civil 

Procedure 12(b)(1) on the ground that this Court lacks subject matter jurisdiction.  The United 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Reference to the TSA Administrator is the same as referring to the Under Secretary of Transportation 
for Security.  49 C.F.R. § 1500.3. 
2 Plaintiff does not allege that TSA officials have actually submitted him to an AIT scan or enhanced pat 
down.  Because I find that I do not have subject matter jurisdiction over this action, I need not examine 
whether Plaintiff has standing.   
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States maintains that the SOP at issue is a TSA order, and pursuant to 49 U.S.C. § 46110(a) no 

district court has the power to hear such a challenge.3  The United States further asserts that only 

a Circuit Court of Appeals has original jurisdiction over this case. 

II. LEGAL STANDARD 
 

Under Rule 12(b)(1), an attack on subject matter jurisdiction can take the form of either a 

facial or factual attack.  Lawrence v. Dunbar, 919 F.2d 1525, 1528 (11th Cir. 1990). “’Facial 

attacks" on the complaint ‘require the court merely to look and see if [the] plaintiff has 

sufficiently alleged a basis of subject matter jurisdiction and the allegations of his complaint are 

taken as true for the purposes of the motion.’”  Id. at 1529 (citing Menchaca v. Chrysler Credit 

Corp., 613 F.2d 507, 511 (5th Cir. 1980)).  On the other hand, factual attacks “challenge the 

existence of subject matter jurisdiction in fact, irrespective of the pleadings, and matters outside 

the pleadings, such as testimony and affidavits, are considered.”  Id. Since a factual attack 

challenges “the trial court’s jurisdiction – its very power to hear the case – there is substantial 

authority that the trial court is free to weigh the evidence and satisfy itself as to the existence of 

its power to hear the case.”  Morrison v. Amway Corp., 323 F.3d 920, 925 (11th Cir. 2003).  

Therefore, no presumptive truthfulness attaches to the plaintiff’s allegation, and whether a 

dispute as to material facts exists will not preclude the trial court from evaluating the merits of 

the jurisdictional issue.  Id. 

III. ANALYSIS 

The United States asserts a factual attack against Plaintiff’s claim.  See Morrison, 323 

F.3d at 925.  Under 49 U.S.C. § 46110, a person having a “substantial interest” in challenging an 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  Defendant	  did	  not	  submit	  the	  Security	  Checkpoint	  SOP	  with	  its	  motion.	  The	  Government	  
maintains	  that	  the	  SOP	  is	  Sensitive	  Security	  Information	  (SSI)	  pursuant	  to	  49	  U.S.C.	  §	  114(r)	  
and	  49	  C.F.R.	  1520.5	  and	  they	  are,	  therefore,	  under	  no	  obligation	  to	  submit	  details	  of	  the	  
regulation	  or	  order	  to	  this	  Court.	  
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order issued by the TSA Administrator may seek review of the order by “filing a petition for 

review in the United States Court of Appeals for the District of Columbia Circuit or in the court 

of appeals of the United States for the circuit in which the person resides or has its principal 

place of business.”  Since Plaintiff’s claim squarely attacks a TSA order or regulation concerning 

airport security, this Court does not have jurisdiction to hear the challenge.  Plaintiff argues that 

the SOP does not constitute an “order” under 49 U.S.C. § 46110.  Without having been provided 

a copy of this unpublished statute or regulation, I am unable to conduct any meaningful inquiry 

as to the finality of the Screening Checkpoint SOP.  See Gilmore v. Ashcroft, No. 02-3444, 2004 

WL 603530, at *3 (N.D. Cal. Mar. 19, 2004), transferred & pet. denied, 435 F.3d 1125 (9th Cir. 

2006).   However, this argument would be better addressed to the Eleventh Circuit Court of 

Appeals or to the Court of Appeals for the District of Columbia Circuit, both of which have 

jurisdiction to hear this matter.  See id.   

IV.  CONCLUSION 

 For the foregoing reasons, it is ORDERED and ADJUDGED that: 

1. Defendant’s Motion to Dismiss (ECF No. 22) is GRANTED. 

2. Plaintiff’s Complaint is DISMISSED with prejudice. 

3. The Clerk is directed to CLOSE this case. 

4. All pending motions are DENIED as moot. 

DONE and ORDERED in chambers at Miami, Florida, this 29th day of April 2011. 

 
Copies furnished to:   
William C. Turnoff, U.S. Magistrate Judge 
Counsel of record 
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