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QUESTIONS PRESENTED 

1. Is a citizen entitled to a full trial, to include 

the benefits of discovery, witnesses, and a jury, as of 

constitutional right when challenging the 

constitutionality of the actions of his or her 

government? 

 

2. Did the Eleventh Circuit err by creating an 

exception to the de novo review for constitutional 

challenges mandated by this court in McNary v. 
Haitian Refugee Ctr., 498 U.S. 479, 111 S.Ct. 888 

(1991)? 

 

3. Have the courts of appeals failed to place a 

reasonable outer boundary on the scope of 49 USC § 

46110, having in this case determined that a secret 

decision, directed at the general public, by an 

administrative agency, without any proceedings, can 

constitute a § 46110 “order” despite clear indications 

of contrary intent by Congress? 
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PARTIES TO THE PROCEEDING 

 Petitioner is Jonathan Corbett, an individual 

residing in the State of Florida appearing before this 

Court pro se. 

 Respondent is the United States of America. 
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OPINIONS BELOW 

The opinion of the Eleventh Circuit affirming the 

district court’s dismissal is unpublished and attached 

to this petition as Appendix B, pp. 23-32.  The 

opinion of the Eleventh Circuit denying 

reconsideration is unpublished and attached to this 

petition as Appendix C, pp. 33-35.  The opinion of the 

district court in dismissing the original proceeding is 

unpublished and attached to this petition as 

Appendix A, pp. 17-22.  

 

JURISDICTION 

The Court of Appeals entered its judgment on 

February 27th, 2012, and denied reconsideration on 

April 27th, 2012.  This Court has jurisdiction under 

28 USC § 1254(1). 

 

CONSTITUTIONAL AND STATUTORY 

PROVISIONS INVOLVED 

The Fourth and Fifth Amendments to the U.S. 

Constitution and 49 USC § 46110 are reproduced in 

the Appendix. 
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STATEMENT OF THE CASE 

The Transportation Security Administration’s 

unilateral decision to implement nude body scanners 

and highly invasive pat-down techniques as primary 

screening for the general public at airports across the 

nation raises serious constitutional questions that 

Petitioner seeks to have heard in court.  However, 

the lower courts and Respondent have thus far 

ensured that Petitioner’s claim will never meet with 

due process. 

Congress enacted law to allow certain 

administrative agencies to conduct hearings without 

discarding the evidence presented at those hearings 

in a de novo challenge in a U.S. District Court, 

requiring, quite reasonably, that challenges to those 

hearings be instead presented as appeals in the 

courts of appeals.  The problem is that the lower 

courts have now stretched this jurisdictional statute 

to cover virtually all written decisions by the TSA, 

whether or not proceedings actually took place, 

whether or not the decision affects one person or an 

entire nation, and even if that decision is made 

behind closed doors and is never published (and 

instead, kept secret from the very people who are 

most affected by it). 

The effect of this scheme is that the TSA may now 

enact “orders” upon the general public that amount 

to secret law without ever having to face a jury, the 

clarifying eyes of discovery, or even a witness stand.  
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In essence, the TSA has discarded the Fourth 

Amendment with its decision to violate Americans at 

its airport checkpoints, and now seeks perpetuate 

this by discarding the Fifth Amendment as well. 

The searches at the core of Petitioner’s original 

complaint are performed on the general public – not 

those who have triggered suspicion or cause – at a 

rate of hundreds of thousands of times daily.  

Complaints of TSA abuse are in the media on a daily 

basis, affecting most significantly the elderly, the 

disabled, women, and children, but no one is immune 

– even U.S. Senators have complaint of abuse at the 

hands of the TSA.  The volume of both the invasive 

searches and the complaints relating to them make 

clear that this is an issue of great national 

importance.  Further, if the searches are found to be 

unconstitutional, then they are nothing less than 

government-sponsored sexual assault on a scale 

never before seen on this earth. 

Petitioner respectfully asks this Court to ensure 

that meaningful judicial review is always available to 

the people, and to ensure that the merits of the 

original proceeding get a fair day in court.  

 

A. Factual Background 

In or about November 2010, the TSA transitioned 

its nude body scanner pilot program from testing to 

primary screening at hundreds of airports across the 
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nation.  These scanners are capable of producing 

embarrassingly detailed images1 of a subject’s 

unclothed body using x-rays or similar radiation – 

radiation which has not been independently verified 

by neutral third parties to be safe. 

In tandem with the nude body scanners comes an 

“enhanced pat-down,” which the TSA now cleverly 

refers to as its “standard pat-down.”  This new pat-

down procedure, however named, is effected on those 

who refuse to go through the nude body scanners as 

well as those the scanner cannot clear – a number 

that is often estimated to be at least 40% of those 

brave enough to enter a scanner.  The full pat-down 

requires the screener to touch the passenger’s 

genitals, in addition to the buttocks and breasts, four 

times each.  Also part of the pat-down is a 

“waistband check” in which the screener literally 

puts his or her hands into the pants of the search 

victim.   

The implementation of the nude body scanner and 

pat-down policies was done by updating an internal 

TSA document known as the “Screening Checkpoint 

Standard Operating Procedures,” or SOP.  This 

update was decided upon by TSA management 

without any public notice or proceedings of any 

variety.  The TSA justified its failure to conduct 

notice-and-comment rulemaking on the fact that the 

SOP is a secret document, administratively classified 

                                                           
1 A sample image generated by a nude body scanners is 

attached as Exhibit F. 
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as “sensitive security information,” and its contents, 

as well as discussions contemplating modifications 

thereof, are not publicly disclosed2. 

 

B. Proceedings in District Court 

Petitioner filed his original proceeding in U.S. 

District Court for the Southern District of Florida on 

November 16th, 2010.  The complaint in this action 

alleges Fourth Amendment violations related to 

invasive TSA search techniques as described above.   

Respondent filed a motion to dismiss under Fed. 

R. Civ. P. 12(b)(1), arguing that 49 USC § 46110 had 

usurped the court’s traditional jurisdiction to hear 

Petitioner’s claim.  For this statute to apply, the 

burden was on the Respondent to show that 

Petitioner’s challenge was directed at an “order” of 

the TSA. 

Petitioner vigorously opposed this motion, in both 

direct opposition and in an objection to a magistrate’s 

report and recommendation, including presentation 

of the issues at the core of the questions presented to 

this Court in this petition: that the TSA search policy 

does not qualify as an “order,” that the “broad 

constitutional challenge” doctrine demands district 

                                                           
2 This justification was not accepted by the DC Circuit Court of 

Appeals in a challenge unrelated to this proceeding, which 

ordered the TSA to conduct notice-and-comment rulemaking on 

the issue.  Thus far, the TSA has not implemented that court’s 

order. 
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court review, and that due process can only be had in 

the district court. 

Respondent’s motion was granted by the district 

court in a brief opinion that stated that the district 

judge was “unable to conduct any meaningful 

inquiry” into whether Petitioner challenged a final 

order because no copy of the alleged order was 

provided to her, and rather than conducting that 

inquiry, she felt that it “would be better addressed” 

by the Court of Appeals, effectively punting the 

decision.  See Exhibit A. 

 

C. Proceedings in the Court of Appeals 

After full briefing by both parties on the issues 

described above in the district court, the Eleventh 

Circuit affirmed the district court’s dismissal of 

Petitioner’s case.  See Exhibit B. 

The Court largely ignored Petitioner’s arguments 

regarding whether a secret decision, directed at the 

general public, by an administrative agency, can 

constitute an “order” under 49 USC § 46110 despite 

clear indications of contrary intent by Congress.  

Rather, the Court was content in noting that the 

term “order” must be construed “broadly,” and that 

some administrative record exists, albeit not a record 

to which Petitioner was permitted to contribute. 



 

- 8 - 
 

The Court recognized the existence of the broad 

constitutional challenge doctrine, created by this 

Court in McNary, but carved out an exception to this 

Court’s precedent for challenges that are 

“inextricably intertwined” with orders, and 

determined that Petitioner’s challenge fell within 

that exception. 

Finally, the Court was not impressed by 

Petitioner’s due process arguments, which it felt 

were mitigated by the fact that, should Petitioner file 

an original proceeding in the Court of Appeals, the 

court “may” remand to the agency, transfer to a 

district court, or otherwise work in some sort of 

reasonable process for gathering and presenting 

evidence. 

After the Court issued its opinion, Respondent 

filed a “motion for clarification,” stating that the 

Court misunderstood its options and was not actually 

permitted to transfer to the district court, and asking 

the Court to adjust its opinion to reflect that.  The 

Court denied this motion as premature without 

reaching the merits.  See Exhibit C. 

  

Reasons for Granting the Petition 

I. The Court Should Grant Review to Clarify 

That All TSA Decisions Are Not Automatically 

§ 46110 “Orders” 
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The Courts of Appeals have had no trouble 

agreeing that § 46110 should be read “broadly” or 

“expansively.”  See Exhibit B, p. 28.  The problem is 

that the outer boundary of § 46110’s scope seems to 

have completely disappeared. 

While § 46110 does not directly define the term 

“order,” other statutes addressing similar 

administrative actions do.  For example, 5 USC § 

551(6) defines “order” as follows:   

“order”  means  the  whole  or  a  

part  of  a  final disposition,  

whether  affirmative,  negative,  

injunctive,  or declaratory  in  

form,  of  an  agency  in  a  matter  

other  than rule making but 

including licensing;  

Under this definition, it would be clear that a 

decision made by TSA management to adjust 

screening procedures would not qualify as an order, 

but rather is specifically exempted “rule making,” 

and no compelling reason has been offered by any 

party for a departure from this definition, other than 

generic recitations of the need to interpret “broadly” 

or “expansively.”  The balance of Title 49, Chapter 

461, in which 49 USC § 46110 resides, quite clearly 

supports the spirit of the § 551 definition and 

provides additional context clues as to what Congress 

intended to qualify as an order.   
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For example, Chapter 461 is entitled, 

“Investigations and proceedings” (of which there 

were neither).  49 USC § 46105(b) requires service of 

process on persons who are affected by orders (of 

which there was none and can be none for a secret 

decision or a decision affecting the entire country).  

49 USC § 46110 itself, in section (a), requires appeals 

by affected persons within 60 days (which would be 

impossible since an affected person may not become 

aware of a secret, unpublished “order” for quite some 

time).  Indeed, all of the plain language in this 

statute and any other that defines the term “order” 

clearly oppose qualifying secret, proceeding-free, 

non-party-specific, unpublished screening procedures 

as “orders.”  The TSA has undeniably created a rule, 

not undertaken an investigation or proceeding. 

Petitioner presented to the Eleventh Circuit a 

plethora of case law supporting this position.  Nearly 

every decision on this issue related to the F.A.A. 

revoking a license of some sort, wherein and 

thereafter the affected party was entitled to 

proceedings within the agency, often times multiple 

levels of proceedings.  This was exactly the type of 

situation for which Congress intended § 46110 to 

apply. 
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II. Stretching § 46110 to Cover Decisions Absent 

Proceedings Raises Grave Constitutional 

Questions 

Consider the implications of stretching § 46110 to 

Petitioner’s claim.  The TSA does not have a process 

by which the Petitioner could have contributed to the 

decision it made regarding its screening procedures – 

in fact, the Petitioner was barred from even knowing 

about the change until after it was already visible in 

airports because Respondent, justifiably or not, 

deems it to be secret.  There exists no process for 

Petitioner to have played a part in screening 

procedure decisions, nor can there exist one. 

Further consider that when administrative 

actions are considered by the Court of Appeals, the 

administrative record is given deference.  This 

deference is only appropriate – and only 

constitutional – when both sides had a chance to 

contribute to the record.   

The nonsensical nature of giving the TSA’s 

“record” on this matter any variety of deference is 

amplified by the fact that Petitioner’s challenge falls 

outside the expertise of the agency.  Where, for 

example, the F.A.A. may be better qualified than a 

court to determine if a pilot has acted unsafely and 

therefore deference may be due, the same cannot be 

said for the TSA in consideration of the 

constitutionality of its policies.  The TSA’s expertise 
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is, allegedly, transportation security, not 

constitutional law. 

 

III. This Court Should Clarify the Fundamental 

Due Process Principles Espoused in McNary 

The Eleventh Circuit’s opinion attempted to 

distinguish the Petitioner’s case from McNary by 

noting that the language of § 46110 is more “broad” 

and that Petitioner does not face deportation should 

he follow the § 46110 review process.  See Exhibit B, 

pp. 32, 33. 

The Court’s assertion that the language of § 

46110 (which states that the statute covers “orders”) 

compels a broader scope than the statue in McNary 

is backed by neither a plain-language reading of the 

statute nor by Congressional intent; rather, this 

assertion is supported by a definition of the word 

“order” invented by the Courts that now passes 

beyond “expansive” towards the boundaries of 

“unlimited.”  Indeed, it is difficult to imagine, under 

the Eleventh Circuit’s definition (which requires no 

proceedings whatsoever), what written decision of 

the TSA would not qualify as an “order.” 

The deportation issue in McNary certainly 

amplified the due process considerations in that case, 

but even without it, McNary would have been 

decided no differently.  The core of McNary is that 

when a challenge is made to an issue beyond that 
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which may be covered by an agency proceeding, that 

issue must be given its own de novo proceeding in the 

federal court system: 

Several aspects of this statutory 

scheme would preclude review of 

respondents' application denials if 

we were to hold that the District 

Court lacked jurisdiction to hear 

this challenge. Initially, 

administrative or judicial review of 

an agency decision is almost always 

confined to the record made in the 

proceeding at the initial 

decisionmaking level, and one of the 

central attacks on INS procedures in 

this litigation is based on the 

claim that such procedures do not 

allow applicants to assemble 

adequate records. As the District 

Court found, because of the lack of 

recordings or transcripts of LO 

interviews and the inadequate 

opportunity for SAW applicants to 

call witnesses or present other 

evidence on their behalf, the 

administrative appeals unit of the 

INS, in reviewing the decisions of 

LOs and regional processing 

facilities, and the courts of 

appeals, in reviewing SAW denials in 

the context of deportation 

proceedings, have no complete or 
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meaningful basis upon which to 

review application determinations. 

Each and every one of these factors apply here.  

Despite the Eleventh Circuit’s claim (and claim of 

Petitioner’s concession) that an administrative record 

exists, any administrative record that has been 

generated is a) completely irrelevant to Petitioner’s 

constitutional challenge, and b) absent any 

contribution from the Petitioner whatsoever.  

Therefore, yes, an administrative record of some sort 

(discussing nude body scanner specifications, 

procurement, installation, etc.) may exist, but it is 

not a record upon which a Court of Appeals may 

review the claim that Petitioner brings, nor is it 

possible to order the TSA to hold proceedings to 

supplement its record before judicial review, as the 

issue at hand does not fall under the area of 

expertise of the agency – not to mention that since 

Petitioner is excluded from even reading the 

screening policy, it would be impossible for him to 

participate in the administrative setting.  Even the 

Petitioners in McNary had some opportunity to 

contribute to the record – Petitioner here has had 

none. 

Therefore, this challenge must be heard de novo 

in the federal court system, and the appropriate fora 

are the district courts: 

Not only would a court of appeals 

reviewing an individual SAW 

determination therefore most likely 
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not have an adequate record as to 

the pattern of INS' allegedly 

unconstitutional practices, but it 

also would lack the factfinding and 

record-developing capabilities of a 

federal district court. As the 

American Bar Association as amicus 

points out, statutes that provide 

for only a single level of judicial 

review in the courts of appeals "are 

traditionally viewed as warranted 

only in circumstances where district 

court factfinding would 

unnecessarily duplicate an adequate 

administrative record — 

circumstances that are not present 

in ‘pattern and practice’ cases 

where district court factfinding is 

essential [given the inadequate 

administrative record]." Brief for 

American Bar Association as Amicus 

Curiae 7. It therefore seems plain 

to us, as it did to the District 

Court and the Court of Appeals, that 

restricting judicial review to the 

courts of appeals as a component of 

the review of an individual 

deportation order is the practical 

equivalent of a total denial of 

judicial review of generic 

constitutional and statutory claims. 
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The Eleventh Circuit found it reasonable to 

bypass the well-reasoned opinion of this Court based 

on its finding that Petitioner’s claim was 

“inextricably intertwined” with the alleged order – a 

court-invented standard by which a case may be 

determined to be a collateral attack on an order.  See 

Exhibit B, p. 32.  

It is unclear to the Petitioner how the Court came 

to the conclusion that a challenge that has no 

relation to any administrative record presented to it 

(especially since no administrative record was ever 

filed in the district court or Eleventh Circuit, both of 

which instead accepted Respondent’s word that an 

adequate record exists) is inextricably intertwined.  

It is also unclear why this automatically justifies a 

variance from McNary. 

What is clear, however, is that the application of § 

46110 to this case will exclude Petitioner from being 

able to fully gather and present facts in support of 

his case.  All U.S. Courts of Appeals lack discovery, a 

witness stand, oral arguments by right, and trial by 

jury.  This is by design: the courts of appeals are 

meant to hear appeals, not meant to facilitate the 

marshaling of new facts.   

The Eleventh Circuit feels that this is sufficiently 

mitigated by the fact that it “can” remand to the 

agency or possibly even transfer to a district court.  

However, the former presents no solution (for the 

reasons discussed above, there can be no agency 
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proceeding to address this type of claim), and the 

latter Respondent claims is a misstatement of law, a 

misstatement that the prior court refused to confirm 

or deny.  But, the possibility that a court may be 

able, and may decide, to offer Petitioner some 

semblance of due process does not bring this case 

across the threshold required for meaningful judicial 

review for the reasons quoted above from McNary. 

 

Conclusion 

For the reasons above, this petition for certiorari 

should be granted. 

 

Respectfully, 

 

_______________________________ 

Jonathan Corbett 

Petitioner, Pro Se 

2885 Sanford Ave. SW, #16511 

Grandville, MI 49418 

Phone: (305) 600-0410 

jon@fourtentech.com 
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Appendix A – District Court Dismissal 

UNITED STATES DISTRICT COURT  

SOUTHERN DISTRICT OF FLORIDA  

Case No.: 10-Civ-24106-COOKE/TURNOFF 

JONATHAN CORBETT,  

Plaintiff,  

v.  

UNITED STATES OF AMERICA,  

Defendant.  

ORDER GRANTING DEFENDANT’S MOTION TO 

DISMISS  

 

THIS MATTER is before me on Defendants’ 

Motion to Dismiss Complaint.   (ECF No. 22).  I have 

reviewed the parties’ arguments, the record, and the 

relevant legal authorities.  For the reasons explained 

in this Order, the Plaintiff’s Complaint is dismissed 

with prejudice.  

 

I. BACKGROUND 

In  response  to  the  terrorist  attacks  of  

September  11,  2001,  Congress  created  the 

Transportation Security Administration (“TSA”) to 

protect civilian air travel.  The Administrator of the 
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TSA, along with the Director of the Federal Bureau 

of Investigation (“FBI”) have statutory authority  

under  49  U.S.C.  §§  44904(a)  and  44904(e)  to  

“assess  current  and  potential  threats against  

domestic  air  transportation  security”  and  then  

take  “necessary  actions”  to  protect  air travel  

against  such  threats.   Acting  on  that  authority,  

the  TSA Administrator  issued  a  newly revised 

Screening Checkpoint Standard Operating Procedure  

(“SOP”) on September 17, 2010, with  an  

implementation  date  of  October  29,  20103.  This  

SOP  permits  the  TSA  to  employ enhanced  pat  

downs  and  Advanced  Imaging  Technology  (“AIT”)  

at  airport  screening checkpoints to search potential 

passengers.  Under the SOP, passengers seeking to 

pass through airport security where AIT and 

enhanced pat downs are in use must to submit to one 

or the other form of search.  Passengers refusing to 

submit to either procedure are not permitted to enter 

any “sterile”  airport  area  including  the  areas  for  

boarding  and  flying.  See 49  C.F.R.  § 

1540.105(a)(2); see also Def.’s Mot. 5.    

On November 16, 2010, Plaintiff,  Jonathan 

Corbett  filed  suit  to permanently enjoin  the use  of  

AIT  and  enhanced  pat  downs  at  the  nation’s  

airports.    Plaintiff  alleges  that  he  was scheduled  

                                                           
3 Reference to the TSA Administrator is the same as referring 

to the Under Secretary of Transportation for Security. 49 C.F.R. 

§ 1500.3.  

 



 

- 20 - 
 

to fly on November 18, 2010, and he purchased  three 

additional  tickets for domestic air  travel  from  

airports  that  use  AIT  or  enhanced  pat  downs4.  

Plaintiff  claims  that  these procedures violate the 

Fourth Amendment’s prohibition against 

unreasonable searches.  Plaintiff claims that AIT 

searches are unreasonable because they use, without 

warrant or probable cause, clear images  of  the  

nude  body  to  search  passengers.   He  also  claims  

that  enhanced  pat  down searches—which  

necessarily  require  TSA  agents  to  touch  the  

region  of  passengers’  genitals, buttocks,  and  

breasts—are  also  unreasonable  because  TSA  

agents  perform  them  without probable cause or a 

search warrant.   Plaintiff maintains that the TSA’s 

reliance on the “abstract risk[s] of terrorism without 

a credible, specific threat” does not justify the use of 

these screening procedures.  Pl.’s Compl. ¶ 30.  

The United  States moves  to  dismiss  the  

Complaint  pursuant  to  Federal  Rule  of  Civil 

Procedure 12(b)(1) on  the ground  that  this Court  

lacks subject matter  jurisdiction.   The United 

States maintains that the SOP at issue is a TSA 

order, and pursuant to 49 U.S.C. § 46110(a) no 

district court has the power to hear such a 

                                                           
4 Plaintiff does not allege that TSA officials have actually 

submitted him to an AIT scan or enhanced pat down.  Because I 

find that I do not have subject matter jurisdiction over this 

action, I need not examine whether Plaintiff has standing.  
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challenge5.  The United States further asserts that 

only a Circuit Court of Appeals has original 

jurisdiction over this case.  

 

II. LEGAL STANDARD 

Under Rule 12(b)(1), an attack on subject matter 

jurisdiction can take the form of either a facial or  

factual  attack.   Lawrence  v. Dunbar, 919 F.2d 

1525, 1528  (11th Cir. 1990).  “’Facial attacks"  on  

the  complaint  ‘require  the  court  merely  to  look  

and  see  if  [the]  plaintiff  has sufficiently alleged a 

basis of subject matter jurisdiction and the 

allegations of his complaint are taken as true for the 

purposes of the motion.’”  Id. at 1529 (citing 

Menchaca v. Chrysler Credit Corp.,  613 F.2d  507,  

511  (5th Cir.  1980)).   On  the  other  hand,  factual  

attacks  “challenge  the existence of subject matter 

jurisdiction in fact, irrespective of the pleadings, and 

matters outside the  pleadings,  such  as  testimony  

and  affidavits,  are  considered.”    Id.  Since  a  

factual  attack challenges “the  trial court’s  

jurisdiction –  its very power  to hear  the case –  

                                                           
5 Defendant did not submit the Security Checkpoint SOP with 

its motion. The Government maintains that the SOP is 

Sensitive Security Information (SSI) pursuant to 49 U.S.C. § 

114(r) and 49 C.F.R. 1520.5 and they are, therefore, under no 

obligation to submit details of the regulation or order to this 

Court. 
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there  is  substantial authority that the trial court is 

free to weigh the evidence and satisfy itself as to the 

existence of its  power  to  hear  the  case.”   Morrison  

v. Amway Corp.,  323  F.3d  920,  925  (11th Cir.  

2003).  Therefore,  no  presumptive  truthfulness  

attaches  to  the  plaintiff’s  allegation,  and  whether  

a dispute as  to material facts exists will not preclude  

the  trial court from evaluating  the merits of the 

jurisdictional issue.  Id.  

 

III. ANALYSIS 

The United States asserts  a  factual  attack  

against Plaintiff’s  claim.    See Morrison, 323 F.3d at 

925.  Under 49 U.S.C. § 46110, a person having a 

“substantial interest” in challenging an order  issued  

by  the TSA Administrator may  seek  review  of  the  

order  by  “filing  a  petition  for review in the United 

States Court of Appeals for the District of Columbia 

Circuit or in the court of  appeals  of  the United 

States  for  the  circuit  in which  the  person  resides  

or  has  its  principal place of business.”  Since 

Plaintiff’s claim squarely attacks a TSA order or 

regulation concerning airport security, this Court 

does not have jurisdiction to hear the challenge.  

Plaintiff argues that the SOP does not constitute an 

“order” under 49 U.S.C. § 46110.  Without having 

been provided a copy of this unpublished statute or 

regulation, I am unable to conduct any meaningful 

inquiry as to the finality of the Screening Checkpoint 
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SOP.  See Gilmore v. Ashcroft, No. 02-3444, 2004 WL 

603530, at *3 (N.D. Cal. Mar. 19, 2004), transferred 

& pet. denied, 435 F.3d 1125 (9th Cir. 2006).   

However,  this  argument would  be  better  

addressed  to  the  Eleventh Circuit Court  of Appeals  

or  to  the Court  of Appeals  for  the District  of 

Columbia Circuit,  both  of which  have jurisdiction 

to hear this matter.  See id.    

 

IV.  CONCLUSION 

For the foregoing reasons, it is ORDERED and 

ADJUDGED that:  

1.  Defendant’s Motion to Dismiss (ECF No. 22) is 

GRANTED.  

2.  Plaintiff’s Complaint is DISMISSED with 

prejudice.  

3.  The Clerk is directed to CLOSE this case.  

4.  All pending motions are DENIED as moot.  

DONE and ORDERED in chambers at Miami, 

Florida, this 29th day of April 2011.  

/s/ 

MARCIA G. COOKE 

United States District Judge 
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Appendix B – Eleventh Circuit Affirmation 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

 

No. 11-12426 

Non-Argument Calendar 

 

D.C. Docket No. 1:10-cv-24106-MGC 

 

JONATHAN CORBETT, 

Plaintiff-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Defendant-Appellee. 

 

Appeal from the United States District Court 

for the Southern District of Florida 

 

(February 27, 2012) 

 

Before TJOFLAT, EDMONDSON and FAY, Circuit 

Judges. 

 

PER CURIAM: 

Jonathan Corbett, proceeding pro se, appeals the 

dismissal of his lawsuit for lack of jurisdiction under 

49 U.S.C. § 46110.  On appeal, he argues that his 



 

- 25 - 
 

suit should not have been dismissed because: (1) § 

46110 precludes district courts from reviewing a 

challenge to an “order,” but the policies he challenged 

were not orders; (2) even if he did challenge an order, 

the district court had jurisdiction because he raised a 

broad constitutional challenge; and (3) dismissing his 

suit under § 46110 violated his right to due process.  

For the reasons set forth below, we affirm the district 

court’s dismissal of Corbett’s suit. 

 

I. 

The Transportation Security Administration 

(“TSA”) revised its security screening procedures for 

air passengers effective October 29, 2010.  The 

revised procedures were contained in a document 

titled Screening Checkpoint Standard Operating 

Procedure (“SOP”), which was not publicly available.  

Specifically, the SOP directed the use of advanced 

imaging technology (“AIT devices”) and revised the 

procedures for pat-down searches.  Passengers who 

refused to comply with the security procedures set 

forth in the SOP would not be permitted to fly. 

In November 2010, Corbett filed a complaint 

asserting that the use of the AIT devices and pat-

down searches were unreasonable searches under 

the Fourth Amendment because they were conducted 

without probable cause or a warrant.  He further 

alleged that there were more effective and less 

invasive screening techniques available.  Corbett 
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sought declaratory relief, injunctive relief for himself 

and air passengers generally, and the costs of the 

lawsuit.  

The government filed a motion to dismiss under 

Federal Rule of Civil Procedure 12(b)(1), arguing 

that the district court lacked subject matter 

jurisdiction over the case.  According to the 

government, the SOP was a final order under § 

46110(a), which granted exclusive jurisdiction to the 

courts of appeals to review final orders of the TSA.  

Even if Corbett was not directly challenging the 

SOP, the government argued that the court would 

nonetheless lack jurisdiction because Corbett’s 

claims stemmed from the policies set forth in the 

SOP and thus were “inescapably intertwined” with 

the SOP.  The government did not file the SOP with 

the court because the SOP was sensitive security 

information. 

Corbett responded that the polices he challenged 

were not orders and to find otherwise would violate 

his right to due process.  Specifically, he argued that 

the SOP set forth internal directives rather than 

orders.  The SOP imposed obligations on TSA 

employees, but not on passengers, as passengers 

were not allowed to read the SOP.  Additionally, 

there was no administrative record, there had been 

no administrative factfinding, and Corbett had not 

had the opportunity to present evidence supporting 

his claims.  Next, Corbett argued that construing the 

SOP as an order would violate his right to due 
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process because he would not have the opportunity to 

gather facts or present evidence.  Finally, he argued 

that broad constitutional challenges to an order could 

be heard by the district court under § 46110. 

The government replied that the SOP was an 

order, not an internal directive.  Courts had 

interpreted the word “order” to include final agency 

decisions that imposed obligations, denied rights, or 

fixed legal relationships.  TSA regulations imposed 

obligations on passengers by requiring them to 

undergo security screening before boarding a plane, 

and the SOP set forth procedures to enforce that 

required security screening.  The government also 

asserted that there was an administrative record 

sufficient for judicial review, which the government 

had filed in a District of Columbia Circuit case, Elec. 

Privacy Info. Ctr. v. U.S. Dep’t of Homeland Sec., 653 

F.3d 1 (D.C. Cir. 2011).  Finally, the government 

argued that § 46110 was not unconstitutional.  

Appellate courts were well equipped to review 

constitutional claims, and appellate courts could 

order factual deficiencies corrected where a factual 

record was insufficient. 

The district court granted the government’s 

motion to dismiss, finding that it did not have 

jurisdiction under § 46110 because Corbett was 

challenging a TSA order.  Corbett timely appealed. 

 

II. 
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We review de novo a dismissal under Rule 

12(b)(1) for lack of subject matter jurisdiction.  

Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252, 1260 

(11th Cir. 2009).  If the district court “lacks 

jurisdiction, we have jurisdiction on appeal, not of 

the merits but merely for the purpose of correcting 

the error of the lower court in entertaining the suit.”  

Green v. Brantley, 981 F.2d 514, 521 n.2 (11th Cir. 

1993) (quotations omitted).  Under 49 U.S.C. § 

46110,  

a person disclosing a substantial 

interest in an order issued by the 

Secretary of Transportation . . . 

may apply for review of the order by 

filing a petition for review in the 

United States Court of Appeals for 

the District of Columbia Circuit or 

in the court of appeals of the 

United States for the circuit in 

which the person resides or has its 

principal place of business. 

49 U.S.C. § 46110(a). 

The term “order” in § 46110 is construed broadly, 

and courts of appeals have jurisdiction over final 

orders.  Green, 981 F.2d at 5196.   An order is final 

when it “impose[s] an obligation, den[ies] a right or 

fix[es] some legal relationship as a consummation of 

the administrative process.”  Id. (quotations omitted).  

                                                           
6 At issue in Green was § 46110’s predecessor, 49 U.S.C. § 1486.  

Green, 981 F.2d at 518. 
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In Green, a letter withdrawing a Pilot Examiner 

Certificate of Authority was a final order because it 

denied a right or fixed a legal relationship, “was the 

definitive statement on the subject matter it 

addressed,” and was final in that it withdrew the 

appellee’s certificate.  Id. (quotation omitted).  

Additionally, there must be an adequate 

administrative record “to support judicial review.”  

Id.  The administrative record in Green consisted of 

an investigation into the appellee’s misconduct and a 

number of letters.  Id.  That record was sufficient to 

“allow a reviewing court to make an informed 

decision of the procedure afforded and the reasons 

supporting the [Federal Aviation Administration’s] 

action.”  Id.  

“Where Congress has provided in the courts of 

appeals an exclusive forum for the correction of 

procedural and substantive administrative errors, a 

plaintiff may not bypass that forum by suing for 

damages in district court.”  Green, 981 F.2d at 521.  

As a “collateral challenge to the agency order,” a 

claim for damages is “inescapably intertwined with a 

review of the procedures and merits surrounding the 

. . . order.”  Green, 981 F.2d at 521. 

In contrast, in McNary v. Haitian Refugee Ctr., 

Inc., 498 U.S. 479, 111 S.Ct. 888, 112 L.Ed.2d 1005 

(1991), the Supreme Court held that a district court 

had jurisdiction over a class action asserting a 

constitutional challenge to immigration practices.  

498 U.S. at 491-94, 111 S.Ct. at 895-97.  The statute 



 

- 30 - 
 

at issue in McNary required appellate courts to 

review the Immigration and Naturalization Service’s 

denial of an alien’s application for an adjustment of 

status.  Id. at 491-92, 111 S.Ct. at 896.  Because the 

plaintiffs challenged unconstitutional practices and 

procedures utilized in making those determinations 

rather than a single act or determination, 

jurisdiction was not limited to the appellate courts.  

Id. at 492, 111 S.Ct. at 896.  The Court also noted 

that the administrative record would consist of forms 

and documents related to an applicant’s immigration 

status, but that information would not be relevant to 

the procedural and constitutional claims at issue in 

the class action.  Id. at 493, 111 S.Ct. at 896-97.  

Finally, the Court stated that, under the statute at 

issue in that case, most aliens would have had to 

“voluntarily surrender themselves for deportation” to 

receive review of their claims in the appellate courts, 

which was “tantamount to a complete denial of 

judicial review for most undocumented aliens.”  Id. at 

496-97, 111 S.Ct. at 898. 

The Ninth Circuit in Gilmore v. Gonzales, 435 

F.3d 1125 (9th Cir. 2006), recognized a similar 

principle, noting that “broad constitutional 

challenges” could be heard in the district court under 

§ 46110.  435 F.3d at 1133 n.9.  In that case, 

however, the plaintiff “squarely attack[ed] the orders 

issued by the TSA with respect to airport security.”  

Id.  Therefore, the claim was “inescapably 

intertwined with a review of the procedures and 
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merits surrounding the . . . the order,” and the 

district court did not have jurisdiction over the claim.  

Id. (quotation omitted). 

In Elec. Privacy Info. Ctr., the plaintiffs alleged 

that the SOP violated a number of statutes and the 

Fourth Amendment and that the TSA erroneously 

enacted the SOP without first accepting public 

comment.  653 F.3d at 3.  The District of Columbia 

Circuit declined to vacate the SOP, but did remand 

the case to the TSA because the TSA did not “conduct 

a notice-and-comment rulemaking.” Id. at 8.  Finally, 

the Court noted that a search method did not need to 

be the least intrusive method practicable to be 

reasonable under the Fourth Amendment and held 

that the use of AIT devices did not violate the Fourth 

Amendment.  Id. at 10. 

Finally, under 28 U.S.C. § 2347, we may: (1) 

remand a proceeding to an agency to hold a hearing 

where one is required by law, (2) transfer certain 

cases to a district court, or (3) order an agency to 

take additional evidence and counterevidence.  Id. § 

2347(b)(1), (3), (c). 

The district court did not err in dismissing 

Corbett’s complaint for lack of jurisdiction.  First, 

construing the term “order” broadly, the SOP was an 

order under § 46110.  See Green, 981 F.2d at 519.  

The SOP imposes obligations on air passengers, not 

just on TSA employees.  See id.  That is, air 

passengers must comply with the security screening 
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procedures set forth in the SOP or they will not be 

allowed to fly.  Accordingly, even though passengers 

may not read the actual SOP, it imposes security 

screening obligations on them if they wish to board 

their planes.  See Green, 981 F.2d at 519.  Moreover, 

it appears that there is an adequate administrative 

record for judicial review.  See id.  Corbett concedes 

that an administrative record has been filed in Elec. 

Privacy Info. Ctr.  In that case, the District of 

Columbia Circuit considered whether the use of the 

AIT devices violated the Fourth Amendment, which 

indicates that the administrative record was 

sufficient to rule on the merits of Corbett’s own 

Fourth Amendment claim.  See 653 F.3d at 10.  

Moreover, even if the record was insufficient, we 

could remand the case to the TSA to take additional 

evidence and counterevidence. See 28 U.S.C. § 

2347(c). 

Next, Corbett cannot escape the jurisdictional 

limitations of § 46110 by claiming that he asserts a 

broad constitutional challenge.  His claim is 

inextricably intertwined with the SOP.  See Green, 

981 F.2d at 521.  That is, to determine whether the 

security screening procedures set forth in the SOP 

comply with the Fourth Amendment, a court must 

necessarily review “the procedures and merits 

surrounding the . . . order.”  Id.  Moreover, McNary is 

inapposite here.  Unlike the statute in McNary, § 

46110’s grant of jurisdiction is broad, covering the 

review of “orders.”  Compare 49 U.S.C. § 46110(a), 



 

- 33 - 
 

with McNary, 498 U.S. at 491-92, 111 S.Ct. at 896.  

Thus, under § 46110’s broad grant of jurisdiction, the 

courts of appeals have jurisdiction over 

constitutional challenges.  See 49 U.S.C. § 46110(a).  

The Court’s concern in McNary about irrelevant 

administrative records is also not an issue in this 

case.  See 498 U.S. at 493, 111 S.Ct. at 896-97. 

McNary is also distinguishable because § 46110 

contains no provision similar to the immigration 

statute that would have required most aliens to 

“voluntarily surrender themselves for deportation” to 

receive appellate review.  498 U.S. at 496, 111 S.Ct. 

at 898.  Thus, § 46110 does not deny Corbett judicial 

review.  Cf. id. at 496-97, 111 S.Ct. at 898. 

Finally, applying § 46110 does not deprive 

Corbett of due process.  Corbett is concerned about 

his ability to present evidence, but we may remand a 

proceeding to an agency to hold a hearing where one 

is required by law, transfer certain cases to a district 

court, or order an agency to take additional evidence 

and counterevidence.  See 28 U.S.C. § 2347(b)(1)(3), 

(c).  Thus, a court of appeals would be able to address 

Corbett’s concern that the administrative record 

would be incomplete or lacking evidence opposing the 

SOP. 

For the foregoing reasons, we affirm the district 

court’s dismissal of Corbett’s suit. 

AFFIRMED. 
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Appendix C – Eleventh Circuit No Reconsideration 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

 

No. 11-12426-BB 

 

JONATHAN CORBETT, 

Plaintiff-Appellant, 

versus 

UNITED STATES OF AMERICA, 

Defendant-Appellees. 

 

Appeal from the United States District Court 

for the Southern District of Florida 

 

Before TJOFLAT, EDMONDSON and FAY, Circuit 

Judges. 

BY THE COURT: 

On February 27, 2012, we issued an unpublished 

opinion, affirming the district court’s dismissal for 

lack of jurisdiction of Jonathan Corbett’s lawsuit 

challenging the Transportation Security 

Administration’s (“TSA”) security screening 

procedures.  See Corbett v.United States, No 11-

12426, manuscript op. (11th Cir. Feb. 27, 2012).  We 

held, among other things, that the application of 49 

U.S.C. § 46110, which required Corbett to bring his 

challenge directly to the court of appeals, did not 
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violate his due process rights.  Id. At 5, 10.  In 

support, we cited 28 U.S.C. § 2347, which describes 

procedures for review of agency orders in the courts 

of appeals.  Id. at 8, 10. 

The government now moves this Court to clarify 

its opinion, arguing that 28 U.S.C. § 2347 does not 

apply to the review of TSA orders because the TSA is 

not an “agency” within the meaning of the statute.  

The government asserts that such clarification would 

not affect the outcome of Corbett’s appeal because 49 

U.S.C. § 46110 and relevant case law provide him 

with adequate procedural protections.  In response, 

Corbett filed a “cross-motion for reconsideration.”  He 

does not take a position on whether § 2347 applies to 

the review of TSA orders, but notes that the 

government’s claim in this regard is “suspicious.”  He 

argues that, if § 2347 does not apply, this Court 

should reconsider its holding on his due process 

claim because 49 U.S.C. § 46110 alone does not 

provide sufficient procedural protections.  

Alternatively, he asks that we transfer the case to 

this Court pursuant to 28 U.S.C. § 1631. 

We acknowledge that the government raises a 

debatable question.  However, because a resolution of 

the question does not affect the ultimate disposition 

of this matter, we deem it unnecessary to decide the 

issue at this stage of the proceedings, especially 

without the benefit of full briefing or oral argument7.  

                                                           
7 The term “agency” in 28 U.S.C. § 2347 refers to any one of the 

enumerated federal entities, including the Secretary of 
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Accordingly, the government’s motion for 

clarification is DENIED.  Corbett’s cross-motion for 

reconsideration, which addresses the government’s 

claim, is DENIED as moot.  His alternative motion to 

transfer the case under 28 U.S.C. § 1631 is DENIED 

as untimely.  Cf. Holley v. Seminole Cnty. Sch. Dist., 

763 F.2d 399, 400-01 (11th Cir. 1985) (declining to 

address an issue raised for the fist time in a petition 

for rehearing). 

  

                                                                                                                       
Transporatation.  28 U.S.C. § 2341(3).  When the TSA was first 

formed, it was placed under the administration of the 

Department of Transporatiton.  See 49 U.S.C. § 114(a).  

Subsequently, the TSA was transferred to the Department of 

Homeland Security.  See 6 U.S.C. § 234.  No published decisions 

of this Circuit have address whether review of TSA orders is 

covered by the procedures outlined in 28 U.S.C. § 2347. 
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Appendix D – Consitutional Provisions 

The Fourth Amendment to the United States 

Constitution: 

The right of the people to be secure in 

their persons, houses, papers, and 

effects, against unreasonable searches 

and seizures, shall not be violated, and 

no Warrants shall issue, but upon 

probable cause, supported by Oath or 

affirmation, and particularly describing 

the place to be searched, and the persons 

or things to be seized. 

The Fifth Amendment to the United States 

Constitution: 

No person shall be held to answer for a 

capital, or otherwise infamous crime, 

unless on a presentment or indictment of 

a Grand Jury, except in cases arising in 

the land or naval forces, or in the 

Militia, when in actual service in time 

of War or public danger; nor shall any 

person be subject for the same offense to 

be twice put in jeopardy of life or limb; 

nor shall be compelled in any criminal 

case to be a witness against himself, nor 

be deprived of life, liberty, or 

property, without due process of law; nor 

shall private property be taken for 

public use, without just compensation. 
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Appendix E – 49 USC § 46110 – “Judicial Review” 

(a) Filing and Venue.— Except for an 

order related to a foreign air carrier 

subject to disapproval by the President 

under section 41307 or 41509(f) of this 

title, a person disclosing a substantial 

interest in an order issued by the 

Secretary of Transportation (or the Under 

Secretary of Transportation for Security 

with respect to security duties and 

powers designated to be carried out by 

the Under Secretary or the Administrator 

of the Federal Aviation Administration 

with respect to aviation duties and 

powers designated to be carried out by 

the Administrator) in whole or in part 

under this part, part B, or subsection 

(l) or (s) ofsection 114 may apply for 

review of the order by filing a petition 

for review in the United States Court of 

Appeals for the District of Columbia 

Circuit or in the court of appeals of the 

United States for the circuit in which 

the person resides or has its principal 

place of business. The petition must be 

filed not later than 60 days after the 

order is issued. The court may allow the 

petition to be filed after the 60th day 

only if there are reasonable grounds for 

not filing by the 60th day. 
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(b) Judicial Procedures.— When a petition 

is filed under subsection (a) of this 

section, the clerk of the court 

immediately shall send a copy of the 

petition to the Secretary, Under 

Secretary, or Administrator, as 

appropriate. The Secretary, Under 

Secretary, or Administrator shall file 

with the court a record of any proceeding 

in which the order was issued, as 

provided in section 2112 of title 28. 

(c) Authority of Court.— When the 

petition is sent to the Secretary, Under 

Secretary, or Administrator, the court 

has exclusive jurisdiction to affirm, 

amend, modify, or set aside any part of 

the order and may order the Secretary, 

Under Secretary, or Administrator to 

conduct further proceedings. After 

reasonable notice to the Secretary, Under 

Secretary, or Administrator, the court 

may grant interim relief by staying the 

order or taking other appropriate action 

when good cause for its action exists. 

Findings of fact by the Secretary, Under 

Secretary, or Administrator, if supported 

by substantial evidence, are conclusive.  

(d) Requirement for Prior Objection.— In 

reviewing an order under this section, 

the court may consider an objection to an 

order of the Secretary, Under Secretary, 

or Administrator only if the objection 
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was made in the proceeding conducted by 

the Secretary, Under Secretary, or 

Administrator or if there was a 

reasonable ground for not making the 

objection in the proceeding.  

(e) Supreme Court Review.— A decision by 

a court under this section may be 

reviewed only by the Supreme Court under 

section 1254 of title 28. 
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