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LINITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JONATHAN CORBETT,

Plaintiff,

-against-
11-CV-03s4e (CBAXVMS)

CITY OF NEW YORK, RAYMOND KELLY, OFFICER
DOES I through 4,

Defendants

CITY DEFENDANTS' REPLY
MEMORANDUM OF LAW IN SUPPORT OF
THEIR MOTION FOR SUMMARY
JUDGMENT

Defendants City of New York and Police Commissioner Raymond Kelly

(hereinafter "City defendants") submit this Reply Memorandum of Law in further supporl of

their motion for summary judgment pursuant to Fed.R.Civ.P. 56,

ARGUMENT

POINT I

THE FACTS CONTAINED IN DEFENDANTS'
LOCAL RULE 56.1 STATEMENT SHOULD
BE DEEMED ADMITTED

Along with their opening brief, City defendants submitted a statement of

undisputed facts pursuant to Local Civil Rule 56.1. In addition to requiring this statement by a

moving party, Local Civil Rule 56.1 states that, "[t]he papers opposing a motion for summary

judgment shall include a correspondingly numbered paragraph responding to each numbered

paragraph in the statement of the moving party.. ." The rule also provides that "[e]ach numbered

paragraph in the statement of material facts...will be deemed to be admitted for purposes of the



motion unless specifically controverted by a correspondingly nurnbered paragraph in tlie

statement required to be served by the opposing partyl'In opposing the instant motion, plaintiff

has failed to respond to City defendants' statement of undisputed facts, and offers no rebuttal

facts. In light of any facts to the contrary, City defendants' statement of undisputed facts should

be deemed admitted.

POINT II

PLAINTIFF FAILS TO ADDRESS ANY OF
DEFENDANTS' LEGAL ARGUMENTS \ryITH
ADMISSIBLE EVIDENCE

Plaintilf opposes defendants' legal arguments in its' moving papers with selÊ

serving, conclusory allegations in his opposition and puts forth no rebuttal authority or evidence

whatsoever other than relying on the allegations in his Second Amendment Complaint.r Plaintiff

cannot defeat defendants' motion by simply relying on conclusory allegations or

"unsubstantiated speculation." Scotto v. Almenas, 143 F.3d 105, 114 (2d Cir. 1998). Without

any actual admissible evidence, plaintiff s allegations alone are improper to oppose summary

judgment. A party's failure to comply with the requirements of Local Rule 56.1(b), such as

failing to present admissible evidence to support claims, is not merely a technicality, but a fatal

' City defendants served plaintiff with a F.R.C.P 56.2 Statement explaining, in shoft, that
pursuant to Rule 56, plaintiff may not oppose summary judgment simply by relying upon the

allegations in his complaint. Rather, he must submit evidence, such as witness statements or
documents, countering the facts asserted by the defendant and raising issues of fact for trial.
Further, defendants explained that any issue of fact that he wished to raise in opposition to the

motion for summary judgment must be supported by affidavits or by other documentary
evidence contradicting the facts asserted by the defendant and that if he did not respond to the

motion for summary judgment with affidavits or documentary evidence contradicting the facts

asserled by the defendant, the court may accept defendants' factual assertions as true and
judgment may then be entered in defendants' favor without a trial.
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ornission that leads to and often requires dismissal of claims. Giannullo v. City of New York,

332 F .3d 139, 140 (2d Cir.2003).

First, with respect to defendants' argument that plaintiff s Fourth Amendment

claim must fail, plaintiff does not directly address defendants' legal arguments other than to offer

ridicule for the specifìc word choices used by defendants in their moving papers and to merely

state in conclusory fashion that plaintiffs testimony is "entirely consistent" and a "clear

showing" of acting "under color of state law". (see Plaintifls Opposition at pg. 3.) These

conclusory allegations falls far short of disputing defendants' arguments.

Plaintiff has offered no evidence whatsoever of how a rational jury can f,rnd in his

favor and rely upon his mere speculation and allegations alone, with nothing more, that four men

dressed in plainclothes, driving an unmarked sedan with no police lights, sitens, or NYPD

insignia or paraphernalia (including no batons, pepper spray, badges, or police radios), were

police officers who stopped him for ten minutes. D'Amico v. City of N.Y. , 132 F .3d 145, 149

(2d Cir. l998XAt the summary judgment stage, a nonmoving party "must offer some hard

evidence showing that its version of the events is not wholly fanciful."); Yins Jine Gan v. City of

New York,996 F.2d 522, 532 (2d Cir. 1993) (The non-moving party must produce evidence in

the record and "may not rely simply on conclusory statements or on contentions that the

affidavits supporting the motion are not credible, or upon the mere allegations or denials of the

nonmoving party's pleading.").

The non-moving party may not rely on mere conclusory allegations nor

speculation, but instead must offer some hard evidence showing that its version of the events is

not wholly fanciful. See, e.s., Podell v. Citicorp Diners Club. Inc., 112 F.3d 98, 101 (2d Cir.

1997); Kulak v. Cit)¡ of New York, 88 F.3d 63, 71 (2d Cir. 1996), Lipton v. Nature Co. , 7l F .3d
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464, 469 (2d Cir. 1995). A court may grant summary judgment only when no rational jury could

find in favor of the non-moving party. See Heilweil v. Mount Sinai Hosp. , 32 F .3d 718, 721 (2d

Cir. N.Y. 1994); soc also Gallo v. Prudential Residential Servs.,22F.3d 1219, 1224 (2d Cir.

1994). In fact, it is clear from the record that plaintiff s constitutional rights were not violated

but that he has an agenda to criticize the NYPD and any government agency that he is displeased

with just as he did with the Transportation Security Administration. (see Defendants' 56.1

Statement at fl 7.) Because plaintiff has failed to set forth any evidence other than his own self-

serving testimony and mere speculation, accordingly, any Fourth Amendment claim should be

dismissed.

Additionally, plaintiff cannot establish a claim against Police Commissioner

Kelly. In his opposition papers, plaintiff alleges, again in conclusory fashion, that he "has

clearly articulated and evidenced that Defendant Kelly created a policy or custom" and relies

upon his Second Amended Complaint with exhibits. (see Plaintiffs Opposition at page 4.)

Plaintiff has not, because he cannot, articulate any facts or offer any legal authority to rebut

defendants' authority presented in its' moving papers with respect to the claim against

Commissioner Kelly. As more fully addressed in defendants' original movitrg papers, plaintiff

cannot succeed in his claims against Commissioner Kelly as he had nothing to do with the

underlying alleged incident. Accordingly, Police Commissioner Kelly should be dismissed from

this action.

Finally, in his brief, plaintiff has failed to present any arguments in opposition to

City defendants' motion to dismiss the claim for municipal liability against the City of New
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York, and his state law claims of false arrest, negligent failure to train, and assault and battery2.

As more fully addressed in defendants' original moving papers, plaintiff camot set forth any

evidence to support those claims. Accordingly, these claims should be deemed abandoned by

plaintiff and dismissed accordingly. See, e.s., Bonilla v. Smithfield Assocs. LLC,09 Civ. 1549,

2009 U.S. Dist. LEXIS 116233, at *11 (S.D.N,Y. Dec. 4,2009) (dismissing plaintiffs claims as

abandoned by failing to address them in his opposition motion to defendant's motion to dismiss

all claims). Even if the Court were to consider the claims, they must still be dismissed on the

merits as they are unsupported by any facts. See, e.9., Brandon v. City of New York, 705 F.

Supp. 2d 261,268-269 (S.D.N.Y, 2010), Based on the foregoing, plaintiff s municipal liability

claim and state law claims must be dismissed.

Plaintiff argues in his opposition that the parties are in the "early stage" of

discovery but neglects to say that during his alleged ten-minute interaction with the unidentified

four men, he did not ask for their names, did not ask for their shield numbers, did not write down

the license plate number of their vehicle, did not take any photographs (see Defendants' 56.1

Statement at flfl 2l ,33,34,35, 36), and yet seeks to pursue discovery having no basis with which

to do so. Plaintiff has the burden of moving his case forward, but here plaintiff cannot do so

because he cannot produce any evidence showing that the alleged incident actually occurred.

2 Plaintiff has voluntarily withdrawn his Fifth Amendment and $1981 claims against City
defendants. (see Plaintiff s Opposition at page 5.)
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CONCLUSION

For the foregoing reasons, City defendants' motion for summary judgment should

be granted and the fust amended complaint should be dismissed in its entirety and with

prejudice.

Dated New York, New York
September 24,2072

MICHAEL A. CARDOZO
Corporation Counsel of the

City of New York
Attorney for Defendants City of New York and
Raymond Kelly
100 Church Street, Room 3-186
New York, New York 10007
(2t2) 788

By:
V Zgodny
Assistant Corporation Counsel
Special Federal Litigation Division

Jonathan Corbett
Plainttff Pro Se

100 Lincoln Road, Apartment726
Miami Beach, FL 33139
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