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On February 27
th

, 2013, Plaintiff filed a cross-motion for summary judgment, to which 

Defendant Transportation Security Administration filed opposition on March 18
th

, 2013.  For the 

following reasons, TSA’s position is premised upon several misconstructions of law. 

 

A. There Is No “Extensive Precident” That SSI Designations May Not Be Reviewed by 

District Courts Considering FOIA Claims 

 TSA claims that there is “extensive precedent” supporting its position that SSI 

designations are “orders” of the TSA, and that as such, these designations cannot be reviewed 

despite the clear necessity for doing so in the context of an FOIA claim.  See Deft. TSA’s Opp. 

to Cross-Mot. for Summary Judgment, p. 2; see also Deft. TSA’s Mot. for Summary Judgment, 

p. 7.  However, this “extensive precedent,” as cited by the TSA, includes only two cases in the 

Courts of Appeals, and in both cases there were a specific, written orders designating certain 

material as SSI.  See MacLean v. D.H.S., 543 F.3d 1145, 1149 (9
th

 Cir. 2008) (“the order is 

supported by a reviewable record, despite being only two pages”); Robinson v. Napolitano, 689 

F.3d 888, 891 (8
th

 Cir. 2012).  In this instance, there is no such written order, and absent such an 



“administrative record,” the Court of Appeals lacks, and district court retains, jurisdiction.  See 

Plaint. Cross-Mot. for Summary Judgment, p. 14; see also Suburban O’Hare Comm’n, 787 F.2d 

186, 192 (7th Cir. 1986). 

 

B. There Is No “Public Interest Balancing Test” for Determining Whether a Record is a 

“Similar File” 

The TSA claims that there is a balancing test for whether or not a record constitutes a 

“similar file” under FOIA’s “Exemption 6.”  See Deft. TSA’s Opp. to Cross-Mot. for Summary 

Judgment, p. 3.  This is incorrect.  In deciding whether Exemption 6 applies, a court must first 

decide whether the record is a personnel, medical, or similar file (and stop if it is not), then 

determine if there is a protectable privacy interest (and stop if there is not), and finally conduct a 

balancing test.  See Plaint. Mot. for Summary Judgment, p. 3. 

The court in the sole case that allegedly supports the TSA’s mistaken position did not 

conduct a “similar file” test because it was not at issue: the records requested in that case – 

documents maintained by the federal government regarding its own employees – were obviously 

personnel (or “similar”) files.  See Dept. of Defense v. F.L.R.A., 510 U.S. 487 (1994).  Contrast 

a document that the federal government maintains to identify and track its own employee to the 

disputed records in the instant case, which were created to detail an incident regarding the 

plaintiff and identify employees only incidentally. 

 

C. “Various Courts” Have Not Withheld Names of Public-Facing Employees Under  

Exemption 6 

The TSA further claims that “[v]arious courts” have agreed with their conclusion that 

federal employees get a free pass at having their names redacted under FOIA.  See Deft. TSA’s 



Opp. to Cross-Mot. for Summary Judgment, p. 3.  This is also incorrect.  Even the cases cited by 

TSA conclude that Exemption 6 “does not authorize a "blanket exemption" for the names of 

all government employees in all records.”  See EPIC v. D.H.S., 384 F.Supp.2d 100, 116 (D.C. 

Cir. 2005) (emphasis added, citation omitted). 

The Courts in the cases cited allowed non-public-facing employees who were responsible 

for the implementation of unpopular or controversial programs to avoid having their names 

disclosed because of the risk of threats or harassment.  Contrast this with the instant case, in 

which the employee names sought are that of front-line employees who interact with the public 

while wearing name-tags; Plaintiff’s citations are a closer match.  See Plaint. Cross-Mot. for 

Summary Judgment, p. 5. 

The TSA has also made no showing that these employees are at risk of “threats or 

harassment” moreso than any other government employee is at such a risk.  The TSA has been in 

existence for 10 years now, and Plaintiff is unaware of – and TSA has not alleged – any incident
1
 

where a TSA screener has been stalked, harassed, or otherwise victimized after leaving the 

airport, even though, as mentioned, TSA screeners can be readily identified by their name tags.  

The TSA makes much ado about Plaintiff’s blog, in which he intends to publish any public 

records responses he receives.  See Deft. TSA’s Opp. to Cross-Mot. for Summary Judgment, pp. 

4, 7.  However, the TSA offers nothing to support its argument that mere publication, even in a 

blog that is critical
2
 of the TSA, is a sufficient basis for a finding that harassment is the likely 

result. 

                                                           
1 Involving a member of the public.  TSA employees frequently are arrested for harassing, 
beating, raping, and even murdering each other.  See, for example, “Former TSA employee 
convicted of murder in co-worker's killing,” Sun Herald, March 7th, 2013, 
http://www.sunherald.com/2013/03/07/4513399/former-tsa-employee-convicted.html 
2 The TSA contends that Plaintiff uses his blog to “regularly deride[] TSA and other law 
enforcement employees.”  Plaintiff uses his blog not for the purpose of putting government 



Indeed, TSA repeatedly mentions that Plaintiff has published the name of TSA employee 

Alejandro Chamizo, a dismissed defendant in this action, yet has made no allegation that Mr. 

Chamizo has been threatened or harassed.  Plaintiff has also named many other individuals 

associated with the TSA since starting his blog in 2010, and none of them have reported any 

harassment.  The TSA must do better than mere conjecture if it would like to show that 

disclosure threatens the safety of its employees. 

The TSA’s argument that courts have also approved of its redaction of faces in security 

camera videos is even further from the mark.  The case it cited involved death scene 

photographs including images of a body, and were withheld under a different FOIA exemption.  

See N.A.R.A. v. Favish, 541 U.S. 157 (2004).  The contrast is obvious. 

 

D. The TSA’s Self-Serving Assertion Regarding Scope of “Law Enforcement Records” Is 

Unsupported 

  The TSA argues that despite being created by non-law enforcement officers and despite 

no allegation that a law enforcement officer would ever even possibly look at the records in 

question, the TSA asserts, in essence, that if there’s a chance that a record might possibly be used 

for law enforcement at some point, it is a law enforcement record for the purposes of Exemption 

7.  See Deft. TSA’s Opp. to Cross-Mot. for Summary Judgment, pp. 5, 6.  For this proposition 

they cite nothing but their own declaration, which is non-probative for the purposes of 

establishing the law.  The cases cited after TSA’s declaration offer no support at all to this 

                                                                                                                                                                                           

employees down, but to examine and comment on highly controversial government actions in 
the hopes that public exposure will generate change for the better.  Plaintiff’s blog is pure First 
Amendment-protected speech, and the Court should have great reluctance to accept any 
argument that Plaintiff’s speech diminishes any of his rights, including rights granted by FOIA. 



proposition, instead holding that records intended to be used for law enforcement purposes 

would qualify for Exemption 7 protection.  Id. 

 Under the TSA’s novel definition, virtually any document created by any federal agency 

would be considered a law enforcement record, since under some circumstances, an IRS tax 

form, a USPS certified mail receipt, an application for food stamps, and virtually anything else 

may be useful in a criminal proceeding.  A much more natural reading of Exemption 7 allows 

only for records actually created for the purpose of law enforcement, rather than the infinitely 

broad construction proposed, without relevant case citation, by the TSA. 

 

E. Dismissal of Plaintiff’s Claims Does Not Resolve Question of Public Interest 

 The TSA continues to insist that the Court’s dismissal of Plaintiff’s constitutional claims 

on qualified immunity grounds negate any interest the Plaintiff or the public may have in the 

release of the full video.  See Deft. TSA’s Opp. to Cross-Mot. for Summary Judgment, pp. 5, 7; 

see also Deft. TSA’s Mot. for Summary Judgment, p. 14.  The public’s and Plaintiff’s interest in 

the full disclosure of any non-exempt government record that it so desires is not negated by a 

finding of no legal wrong-doing, and is not subject to an evaluation of “need” or “utility” by the 

government (even by the judicial branch).  The entire purpose of having public record laws is 

that the public, and not the government, gets to decide what records they want.  Notwithstanding, 

the Court has not found – indeed, the Court refused to make a ruling, despite Plaintiff’s urging in 

his motion for reconsideration – that there was no wrong-doing.  The Court’s granting of 

immunity from suit is no finding that the federal defendants acted lawfully
3
. 

 

                                                           
3 Respectfully, this is a truly unfortunate consequence of the qualified immunity framework 
post-Pearson.  The idea that the government can wrong an individual and be immune not only 
from damages, but even from a finding that wrong has been done, is a travesty of justice. 



F. TSA Has Offered No Explanation of Why Records Are Missing 

 The defendants have admitted to having discussions with each other regarding Plaintiff’s 

FOIA requests – to wit, the entire basis for Broward County’s defense is that TSA required it to 

lie.  Unless this communication was entirely oral
4
, there should be written records.  The 

admission of communications, in combination with the TSA’s refusal to explain the missing 

messages, raises the “substantial doubt” that the TSA speaks of.  See Deft. TSA’s Opp. to Cross-

Mot. for Summary Judgment, p. 9.  Plaintiff is not asking for the TSA to turn its offices upside-

down to search for these missing messages, but rather is asking for the TSA to provide a rational 

explanation for what happened to these missing messages, or perhaps to simply look again 

specifically for these messages in the hopes that this more specific search will be able to turn up 

the missing records.  If the discussions in question occurred entirely orally, an affidavit stating 

the same would be satisfactory. 

 

G. A Lesson in Literary Devices 

 The TSA’s passion for protecting the privacy of individuals extends only to when it feels 

secrecy is in its own interest.  The TSA, in its Motion for Summary Judgment that insists that 

naming its own employees is just too much burden for it to bear, actually filed an unredacted 

copy of Plaintiff’s driver’s license.  See Deft. TSA’s Mot. for Summary Judgment, Exhibit F, p. 

25.  This is the same driver’s license that the TSA unlawfully seized and photocopied, in 

violation of the Privacy Act, on the day that Plaintiff refused to let the TSA use its virtual strip-

                                                           
4 The records produced by Broward County so far indicate that Broward County and the TSA 
regularly communicate via e-mail regarding SSI designations and releasability of records.  On at 
least one occasion, Broward County specifically required notice in writing of the non-
disclosability of a record.  See Exhibit A. 



search machine on him or to manually touch his genitals.  Plaintiff’s driver’s license number and 

full date of birth are now a matter of public record, in violation of Fed. R. Civ. P. 5.2(a)(2).
5
 

 The TSA misuses the literary device of irony in its opposition.  See Deft. TSA’s Opp. to 

Cross-Mot. for Summary Judgment, p. 7.  English language guru and author of A Dictionary of 

Modern English Usage Henry Watson Fowler (1858 – 1933) once stated, “any definition of 

irony – though hundreds might be given, and very few of them would be accepted – must include 

this, that the surface meaning and the underlying meaning of what is said are not the same.”  The 

TSA’s position on privacy is a genuine example of irony that would gain Mr. Fowler’s approval. 

 

 

 

 

 

 

 

 

 

Dated: Miami, Florida     Respectfully submitted, 

  March 25
th

, 2013               

____________________________________          

 Jonathan Corbett           

 Plaintiff, Pro Se 

           382 NE 191st St. #86952 

 Miami, FL 33179 

 E-mail: jcorbett@fourtentech.com 

                                                           
5 Plaintiff does not move to seal this document – the permanent public record of the TSA’s 
hypocrisy outweighs Plaintiff’s desire to enforce Rule 5.2. 


