
- 1 - 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

Jonathan Corbett 

             Plaintiff 

 

v. 

 

Transportation Security Administration, 

United States of America, 

Alejandro Chamizo, 

Broward County, 

Broward Sheriff‟s Office 

             Defendants 

 

 

          12- CV-20863 (Lenard/O’Sullivan) 

 

 

          OPPOSITION TO DEFENDANTS 

          TRANSPORTATION SECURITY 

          ADMINISTRATION AND  

          BROWARD COUNTY’S MOTIONS 

          FOR SUMMARY JUDGMENT AND  

          CROSS-MOTION FOR SUMMARY  

          JUDGMENT WITH  

          INCORPORATED MEMORANDUM 

 

 

I. BACKGROUND 

Following several motions to dismiss, and after a denied motion for reconsideration, the 

current operative complaint has been pared down to two claims: that defendant Transportation 

Security Administration (“TSA”) failed to comply with the Freedom of Information Act 

(“FOIA”), and that defendant Broward County failed to comply with, and further falsified a 

response under, the Florida Public Records Act.  Both parties have moved for summary 

judgment on the ground that they feel that they have provided all documents disclosable under 

relevant public records laws, and additionally in Broward County‟s case, that they were not only 

allowed, but required, to lie in their public records response. 
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II. CURRENT STATUS OF PUBLIC RECORDS DISPUTE 

 Both TSA and Broward County have provided partial responses to Plaintiff‟s public 

records requests.  The outstanding documents that have not been provided, or have not been 

provided in full, are as follows: 

Document # Defendant Description 

1 Both Unredacted checkpoint video from all relevant angles 

2 TSA Unredacted incident reports 

3 Both Inter-agency communcations regarding the incident 

 

 Additionally, Broward County is accused of intentionally returning a false response to the 

Plaintiff in regards to his request for checkpoint video.  While Broward County has corrected 

that response, it continues to insist that its initial false response was lawful and proper.  As such, 

this behavior is capable of repetition while evading review; therefore, in light of Plaintiff‟s 

request for declaratory relief, this issue is not moot. 

 

III. STANDARD OF REVIEW 

The Court may grant summary judgment “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”  Fed. R. Civ. P., Rule 56(c). The burden of establishing the absence of a genuine 

issue of material fact lies with the moving party. Celotex Corp. v. Catrett, 477 U.S. 317, 323 

(1986).  An agency‟s determination that it has fulfilled its obligations under FOIA is reviewed by 
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the district court de novo.  Immigrant Advocacy Ctr. v. Nat’l Sec. Agency, 380 F. Supp. 2d 1332, 

1337 (S.D. Fla. 2005). 

In conducting an analysis “under Exemption 6, the presumption in favor of disclosure is 

as strong as can be found anywhere in the Act.”  See Multi Ag. Media LLC v. USDA, 515 F.3d 

1224, 1227 (D.C. Cir. 2008).  “These exemptions are specifically made exclusive... and must be 

narrowly construed.” Dept. of the Air Force v. Rose, 425 U.S. 352, 361 (1976).  The burden of 

proving that each part of the analysis applies lies on the agency.  See Lawyers' Comm. for Civil 

Rights of S.F. Bay Area v. Dept. of the Treasury, No. 07-2590, 2008 WL 4482855, at *20 (N.D. 

Cal., Sept. 30, 2008).  “As a final and overriding guideline courts should always keep in mind the 

basic policy of the FOIA to encourage the maximum feasible public access to government 

information...”  Nationwide Bldg. Maintenance, Inc. v. Sampson, 559 F.2d 704, 715 (D.C. Cir. 

1977). 

 

IV. ARGUMENT 

A. The Incident Report and Video Are Not Personnel, Medical, or Similar Files 

 The TSA asserts that redacting names from written reports, and faces from video, of TSA 

employees is lawful under Exemption 6 of FOIA.  It is not often that a litigant is lucky enough to 

have opposing counsel draft a 73-page report analyzing and citing case law that explains why 

opposing counsel‟s argument is entirely without merit.  Plaintiff is quite lucky, and attaches a 

chapter of the “Department of Justice Guide to the Freedom of Information Act” entitled 

“Exemption 6.”  See Exhibit A (hereafter, the “Guide”). 
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Exemption 6 allows the TSA to withhold “personnel and medical files and similar files 

the disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”  5 

USC § 552(b)(6).  According to the Guide, in order for the Court to uphold the TSA‟s 

determination that Exemption 6 applies, it first must determine that the requested record is a 

personnel, medical, or similar file, then determine that a protectable privacy interest is 

implicated, and finally determine that, when compared to the public interest in disclosure, the 

privacy interest outweighs the public interest.  See Guide, p. 418.  If any determination along this 

three-step path is found to be in the negative, the records must be released.  Id. 

It is clear that the incident report and videos are neither personnel nor medical files; 

therefore, TSA is left to argue, and the Court is left to decide, whether the incident report and 

videos constitute “similar files.”  The U.S. Supreme Court has provided that the term “similar 

files” be construed broadly, and offers the guidance that the term “covers detailed Government 

records on an individual which can be identified as applying to that individual.”  See United 

States Department of State v. Washington  Post Co., 456 U.S. 595, 602 (1982), see also Guide, 

p.420, 421. 

Under this standard, a record does not qualify as a “similar file” when the information 

pertains to federal government employees but is not personal in nature.  See Guide, p. 421.  “For 

example, information that „merely identifies the names of government officials who authored 

documents and received documents‟ does not generally fall within Exemption 6.”  See Aguirre v. 

SEC, 551 F. Supp. 2d 33, 53 (D.D.C. 2008), citing VoteHemp, Inc. v. DEA, No. 02-CV-985 

(RBW), slip op. at 12 (D.D.C. Oct. 15, 2004).  “Correspondence does not become personal 

solely because it identifies government employees.”  Id at 54. 
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Courts across the country have been consistent in denying “similar file” status to a 

document merely because the document identifies a federal employee.  See Gordon v. FBI, 390 

F. Supp. 2d 897, 902 (N.D. Cal. 2004) (deciding that names of agency employees are not 

personal information about those employees that meets Exemption 6 threshold), summary 

judgment granted, 388 F. Supp. 2d 1028, 1040-42 (N.D. Cal. 2005) (concluding that Exemption 

6 does not apply to the names of agency‟s “lower-level” employees, and likewise opining that 

“[t]he [agency] still has not demonstrated that an employee‟s name alone makes a document a 

personnel, medical or „similar file‟”); Darby v. U.S. Dep't of the Air Force, No. 00-0661, slip op. 

at 10-11 (D. Nev. Mar. 1, 2002) (rejecting redaction of names in IG report on basis that such 

documents “are not „personnel or medical files[,]‟ nor are they „similar‟ to such files”), aff'd on 

other grounds; Providence Journal Co. v. U.S. Dep't of the Army, 781 F. Supp. 878, 883 (D.R.I.  

1991)  (finding investigative report of criminal charges not to be “similar file,” on basis that it 

was “created in response to specific criminal allegations” rather than as “regularly compiled 

administrative record”), modified & aff'd on other grounds, 981 F.2d 552 (1st Cir. 1992); 

Greenpeace USA, Inc. v. EPA, 735 F. Supp. 13, 14 (D.D.C. 1990) (information pertaining to an 

employee‟s compliance with agency regulations regarding outside employment “does not go to  

personal information… [e]ven in view of the broad interpretation [of Exemption 6] enunciated 

by the Supreme Court”). 

Based on the foregoing, it is clear that the incident report is not similar to a personnel or 

medical file.  Indeed, if this Court were to find that it constituted a record similar to a personnel 

file, it would also have to conclude that the similarity would be to the personnel file of the 

Plaintiff himself, not a personnel file of the authors of the documents.  Exemption 6 “of course” 

cannot be used to deny the requestor his or her own records.  See Guide, p. 457, see also D.O.J. 

Case 1:12-cv-20863-JAL   Document 95   Entered on FLSD Docket 02/27/2013   Page 5 of 16



- 6 - 
 

v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 771 (1989).  The Exemption 6 test 

for the incident report is therefore terminated at the first step. 

Based on the foregoing, it is also clear that video showing a public area that happens to 

capture a government employee in the course of doing their job is not a similar to a personnel or 

medical file simply because one may be able to identify the government employee by watching 

the video.  If the government employee, for example, were captured on video taken of him or her 

by an inspector investigating that employee‟s performance, the outcome of part one of the 

Exemption 6 test may well be different; however, a security camera is used for no purpose 

relevant or similar to a personnel or medical file and the footage generated is not comparable.  In 

fact, the footage, had Plaintiff not requested it, would have been viewed by no one and routinely 

deleted weeks later, rather than stored as a personnel or medical file would.  The Exemption 6 

test for the video is therefore also terminated at the first step. 

 

B. Notwithstanding, Public Servants Generally Have No Privacy Interest in the Disclosure 

of Their Identity 

 The Department of Justice notes in its Guide that “civilian federal employees who are not 

involved in law enforcement
1
 generally have no expectation of privacy regarding their names, 

titles, grades, salaries, and duty stations as employees…”  See Guide, p. 430.  The releasability of 

the names of federal employees is codified by federal regulation.  See 5 C.F.R. § 293.311.  And, 

disclosure has been consistently upheld by the courts.  See Core v. USPS, 730 F.2d 946, 948 (4
th

 

Cir. 1984) (finding no substantial invasion of privacy in information identifying successful 

                                                           
1 The TSA, throughout this case, has insisted that these employees are not “law enforcement.”  
See Deft. USA & TSA’s Motion to Dismiss, p. 5. 
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federal job applicants); Leadership Conference on Civil Rights v. Gonzales, 404 F. Supp. 2d 246, 

257 (D.D.C. 2005) (allowing release of Justice Department paralegals‟ names and work 

numbers), appeal dismissed voluntarily, No. 06-5055, 2006 WL 1214937 (D.C. Cir. Apr. 28, 

2006); Lawyers Comm. for Human Rights v. INS, 721 F. Supp. 552, 569 (S.D.N.Y. 1989) (stating 

that “disclosure [of names of State Department‟s officers and staff members involved in highly 

publicized case] merely establishes State [Department] employees‟ professional relationships or 

associates these employees with agency business”); Nat’l W. Life Ins. v. United States, 512 F. 

Supp. 454, 461 (N.D. Tex. 1980) (discerning no expectation of privacy in names and duty 

stations of Postal Service employees). 

 The fact that the TSA employees whose names are sought by Plaintiff interface directly 

with the public while wearing name tags and identification badges make the government‟s 

insistence that these individuals have a privacy interest in their names and faces all the more 

absurd.  “[A]n individual generally does not have any expectation of privacy with respect to 

information that he or she has made public.”  See Guide, p. 435.  Plaintiff could – and still can – 

lawfully stand near the security checkpoint at any airport and record the names and faces of any 

TSA employee in the area using either still photography or video.  By obtaining employment as a 

TSA employee and then electing to wear a uniform with a name tag while working in a public 

area, these employees understood that their identity was no longer completely private. 
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C. There Is Strong Public Interest in Releasing Video of the Interactions of Public Officials 

with the Public 

In light of the fact that the records requested are not personnel, medical, or similar files, 

and additionally because there is no implication of privacy, analysis of the public‟s interest is 

unnecessary.  However, Plaintiff would like to note that there is strong public interest in the full 

disclosure of video showing interactions between public officials and members of the public, and 

most especially when those interactions involve the TSA. 

The public has an undeniable right to review the actions of its government, and this 

concept is the very reason for the existence of public records laws like FOIA.  As any citizen 

who has contested a traffic violation has found out, in the context of where a member of the 

public offers a version of the facts that contradicts a version offered by an employee of the 

government, all other things equal, courts uniformly adopt the version proffered by the 

government employee, even in situations where the burden of proof is high.  Often times, video 

evidence is the only means a criminal defendant has in order to dislodge an accusation by a 

police officer. 

But, the public interest of the release of videos of government interaction goes far beyond 

that of the individual whose liberty or property is on the line.  Release of video provides 

accountability of government officials to the public.  When an official knows that his or her 

actions are being recorded and may be published on the evening news, it is axiomatic that he or 

she will be more likely to act lawfully and in the public interest. 

If there were ever a government agency that could benefit from increased accountability 

to the public, the Transportation Security Administration is it.  In 2012, the TSA has admitted 
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that hundreds of its employees have been caught stealing from members of the public
2
.  It 

admitted to strip-searching grandmothers without lawful authority
3
.  It admitted that it hires 

former clergy accused of sex offenses against children to search children
4
.  And, regardless of 

whether or not such actions are technically legal, it is accused on a daily basis of bullying 

everyone from grown men to women and children
5
.  The TSA is more disdained by Americans 

than the Internal Revenue Service
6
, a distinction which they have well earned. 

Accountability is achieved not by releasing redacted video with blurred faces, but rather 

by the knowledge that the public – your friends, family, neighbors, letter carrier, Starbucks 

barista, and anyone else – will judge you if you make a 3-year-old on her way to Disney World 

cry because you were a power-hungry, arrogant, insensitive, and pathetic individual in the course 

of your service of the American people.  When both the courts and Congress refuse to – or work 

at a snail‟s pace to – leash an out-of-control agency such as the TSA, this is all that we, the 

people, have left.  On the flip side, with the release of video, members of the public who make 

accusations of mistreatment when they were in fact to blame for an incident will lose their power 

to malign the agency and its employees. 

                                                           
2 http://abcnews.go.com/Blotter/top-20-airports-tsa-theft/story?id=17537887 
3 http://www.nydailynews.com/new-york/tsa-apologizes-elderly-women-strip-search-kennedy-
airport-article-1.1007725 
4 http://www.huffingtonpost.com/2012/05/27/thomas-harkin-tsa_n_1548841.html 
5 TSA argues that Plaintiff must produce evidence that “impropriety might have occurred” in 
order to obtain records for the purpose of showing official impropriety.  See TSA’s Mot. for 
Summary Judgment, p. 14.  While this is actually not a part of the test required to determine 
that these records are releasable, it should be noted that “impropriety” is not the same as 
“illegality.”  It should also be noted that this Court did not find that the TSA has conducted no 
illegal actions – on the contrary, the Court refused to make such a finding, instead granting 
qualified immunity on “clearly established” grounds.  See Omnibus Order (Nov. 16th, 2012, D.E. 
#69). 
6 See http://usatoday30.usatoday.com/travel/flights/2007-12-20-tsa-survey_N.htm -- noting 
that this poll was done before the TSA began its nude body scanner program in 2010, ensuring 
that its popularity today is even worse than shown in the poll. 
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Defendant TSA is absolutely correct that when the Court releases the full video to 

Plaintiff, he will publish this video for the world to see.  However, if TSA and its employees 

have done nothing wrong, they should be proud to have that video published, demonstrating their 

faithful service and that Plaintiff is simply a “troublemaker.”  The truth of the matter is that the 

TSA does not want disclosure of the videos in this case and many others because it knows that 

while it can argue the legality of its actions in court, it cannot justify its actions to the citizens. 

 

D. The Names of Responding Law Enforcement Officers Cannot be Withheld by the TSA 

 The TSA also redacted from the incident reports the names of two state law enforcement 

officers who responded to the scene of the incident at the TSA‟s request under Exemption 7(3).   

However, Exemption 7 applies only to “records or information compiled for law enforcement 

purposes.”  5 USC § 552(b)(6).  As the TSA is not a law enforcement agency, its incident reports 

are clearly not created “for law enforcement purposes,” and this exception therefore cannot be 

applied. 

 Further, for the same reason that Exemption 6 does not allow the TSA to redact the 

names of its own employees from the incident, Exemption 7 would not allow for the redaction of 

the names of police officers responding to an incident on privacy grounds.  The idea that an 

individual for whom the police were called would not be allowed to know the identities of the 

responding officers is entirely unsupported by law or precedent.  While the names of law 

enforcement officers are sometimes afforded more protection than those of other government 

employees, this protection is typically offered to FBI investigators and the like where there is a 

Case 1:12-cv-20863-JAL   Document 95   Entered on FLSD Docket 02/27/2013   Page 10 of 16



- 11 - 
 

reasonable, supported fear that disclosure of the name would result in harassment.  See Guide, p. 

433, fn. 64. 

 Florida law, in fact, specifically prohibits the disclosure of telephone numbers and home 

addresses of law enforcement officers – but not their names.  Fla. Stat. § 119.07(3)(i)(1).  Officer 

names are routinely found on arrest records, court records, and, just like TSA officers, on the 

name tags they wear while interfacing with the public.  In light of the fact that neither federal nor 

state law recognizes any privacy interest in the names of these officers, they must be released. 

 

E. Broward County Violated Florida Law by Lying in its Public Records Response 

 Broward County admits in its motion for summary judgment that Plaintiff submitted a 

proper public records request, and they responded to Plaintiff by telling Plaintiff that the records 

did not exist, even though they knew that they did.  See Broward County‟s Mot. for Summary 

Judgment, pp. 7 – 9.  Broward County justifies this as required since the records requested were 

allegedly Sensitive Security Information and not disclosable, and even the existence of the 

records allegedly could not be disclosed. 

 Though Broward County hates the term, it is undisputed that they lied in their response to 

Plaintiff.  Broward County likens its lies to a “Glomar response.”  Id., p. 9, fn. 5.  However, a 

Glomar response, wherein the agency notes that it can neither confirm nor deny the existence of 

a record, is entirely different.  A Glomar response may have been appropriate if the mere 

existence of a record was undisclosable, however inventing a lie is not a substitute or in any way 

“analogous” to a Glomar response.  The difference is night and day: a Glomar response allows a 
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path for the requestor to appeal and, ultimately, to file suit, while a false assertion that a record 

does not exists leaves the requestor with no avenues to challenge that response. 

 Both state and federal law regarding public records responses are in accord.  Starting with 

Florida: 

(d) A person who has custody of a public record who 

asserts that an exemption applies to a part of such 

record shall redact that portion of the record to 

which an exemption has been asserted and validly 

applies, and such person shall produce the remainder 

of such record for inspection and copying. 

(e) If the person who has custody of a public record 

contends that all or part of the record is exempt from 

inspection and copying, he or she shall state the 

basis of the exemption that he or she contends is 

applicable to the record, including the statutory 

citation to an exemption created or afforded by 

statute. 

(f) If requested by the person seeking to inspect or 

copy the record, the custodian of public records shall 

state in writing and with particularity the reasons 

for the conclusion that the record is exempt or 

confidential. 

Fla. Stat. §§ 119.07(d), (e), (f) (emphasis added).  The requirements in the State of Florida are 

black and white: a record either must be disclosed, or it must be redacted or withheld along with 

a statement as to the basis for the decision.  Nowhere else in Fla. Stat § 119 et. seq., nor 

anywhere else in the Florida Statutes or Constitution, ever contemplates falsely denying the 

existence of a record and deceiving the general public. 

 Federal law actually does enumerate situations in which the existence of a public record 

may be falsely denied (unlike Florida law, which never allows for the same), but none of those 

enumerated situations apply here.  5 USC § 552(c) allows an agency to deny the existence of a 

record if it would interfere with certain ongoing criminal investigations, requests a search on the 
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name of a confidential informant, or requests a record relating to the FBI‟s foreign 

counterintelligence efforts.  SSI, on the other hand, does not fit into these categories and 

therefore must be admitted to and identified, even if it must not be released. 

 Broward County has produced no evidence beyond its own say-so, and the TSA has 

never admitted, that the TSA directed Broward County to deny the existence of the record, or 

that the TSA has designated the existence of these videos as SSI.  On the contrary, the TSA not 

only admits but attempts to inform all travelers about the video recording via signage at 

checkpoints, and then broadcasts the location of the cameras by using highly visible camera 

domes.  In the absence of such evidence, Broward County‟s assertion that the TSA designated 

the existence of the videos as SSI should be rejected.  However, even if the existence of the 

videos was designated as SSI, Broward County was still obligated to issue a Glomar response 

rather than a lie. 

 Plaintiff seeks declaratory relief to ensure that Broward County cannot continue to invent 

its own rules for public records responses.  Broward County argues that the issue is moot 

because Plaintiff currently knows the truth.  However, without declaratory judgment, Broward 

County may continue to lie in public records responses and then, only if caught, release itself 

from liability by telling the truth.  As Broward County‟s unlawful behavior is capable of 

repetition, yet evading review, mootness is inapplicable here.  See Roe v. Wade, 410 U.S. 113 

(1973).  It should be noted that in the State of Florida, an knowingly refusing to comply with a 

public records request is a criminal matter.  See Fla. Stat. 119.02.  It is in the public interest, as 

well as the interest of state officials, to put officials on notice that federal law does not create a 

basis for lying in a public records response because of an SSI designation. 
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F. Plaintiff Requests The Court Review The TSA’s SSI Redactions 

 The TSA has redacted parts of its incident reports based on its assertion that some parts 

of those reports constitute SSI.  However, their assertion is highly suspect in light of the 

circumstances.  For example, the TSA redacted the specific reason for a search conducted on 

Plaintiff, the reason that an employee “decided additional attention was needed,” and the specific 

areas designated for search. 

The reason for the search is obvious: Plaintiff refused to comply with invasive screening.  

The “specific areas” to search are also obvious: everywhere.  Plaintiff did not step through a 

TSA nude body scanner and did not alarm a metal detector.  It was therefore public TSA policy 

that he would be asked to undergo a full-body pat-down.  Is it possible that the TSA had a super-

secret reason or “specific area” for which they wanted to see Plaintiff searched?  Perhaps, but 

given the unlikely nature of such a scenario – and the much more likely scenario that the TSA 

redacted these details because they did not want to disclose evidence of a retaliatory or otherwise 

unlawful search – in camera review is appropriate. 

The TSA asserts that jurisdiction is lacking in this court to review designations of SSI 

because it feels that such designations are an “order” under 49 USC § 46110, and review of such 

orders is solely in the Courts of Appeals.  However, SSI designation lacks all the hallmarks of an 

order.  First, an order is a written decision that comes with an “administrative record,” which 

allows a Court of Appeals something to review.  See Suburban O’Hare Comm’n, 787 F.2d 186, 

192 (7th Cir. 1986).  The TSA has not asserted that its decision to designate portions of 

Plaintiff‟s incident report was done in writing or that an administrative record exists.  Second, an 

order must “contemplate immediate compliance.”  See City of Pierre v. F.A.A., 150 F.3d 837, 
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840 (8
th

 Cir. 1998).  However SSI is an internal designation, meaning that there is no outside 

party who may contemplate compliance. 

Finding that only the Courts of Appeals may review SSI designations, even in the context 

of a FOIA case, would frustrate the Court‟s clear jurisdiction to adjudicate FOIA claims.  Thus, 

even if an “order,” the Court may find that review of SSI designations is still within its 

jurisdiction since it is a part of reviewing an FOIA claim.  Plaintiff‟s FOIA claim is clearly not a 

collateral attack on SSI procedures, but rather a genuine attempt to gather unredacted documents. 

Finally, should the Court determine that it lacks jurisdiction to review the SSI 

designations, Plaintiff requests that the Court adjudicate the remainder of this case and transfer 

the balance to the Eleventh Circuit Court of Appeals under 28  U.S.C. §  1631. 

 

G. Defendants Have Admitted to Interagency Communications, But Have Provided None 

 Plaintiff‟s public records requests to both defendants requested “[a]ny correspondence 

between your organization and any other party.”  Broward County has admitted to having 

communications with, at the least, the TSA, and almost certainly with the Broward Sheriff‟s 

Office as well.  However, neither TSA nor Broward County‟s disclosures to this date include 

interagency communications, a privilege log, or other explanation as to why their responses 

include no such communications. 

 Both defendants, therefore, should be ordered to either disclose such communications or 

submit an affidavit explaining their absence. 
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V. CONCLUSION 

For the foregoing reasons, defendants‟ Motions for Summary Judgment should be denied, 

Plaintiff should be granted summary judgment, and defendants should be required to turn over 

all relevant documents. 

 

 

 

 

 

 

 

 

 

 

 

 

Dated: Miami, Florida     Respectfully submitted, 

  February 27
th

, 2013               

____________________________________ 

           Jonathan Corbett 

            Plaintiff, Pro Se 

           382 NE 191st St. #86952 

Miami, FL 33179 

E-mail: jcorbett@fourtentech.com 
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