
– FILED UNDER SEAL – 

 

 

Case No. 12-15893-RR 

 

 

UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

 

 

 

JONATHAN CORBETT, 

Petitioner 

 

v. 

 

TRANSPORTATION SECURITY ADMINISTRATION, 

Respondent 

 

 

 

Petition for Review of a Decision of the 

Transportation Security Administration 

 

 

REPLY BRIEF OF PETITIONER JONATHAN CORBETT 

 

 

 

Jonathan Corbett, Pro Se 

382 N.E. 191st St., #86952 

Miami, FL 33179 

Phone: +1 (305) 600-0410 

E-mail: jon@professional-troublemaker.com 

– FILED UNDER SEAL – 



– i – 

– FILED UNDER SEAL – 

CERTIFICATE OF INTERESTED PARTIES 

 

 Petitioner Jonathan Corbett certifies that the following is a complete list of the 
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by 11th Circuit Local Rule 26.1-1: 
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 U.S. Chief Circuit Judge James L. Edmondson 

 U.S. Circuit Judge Gerald B. Tjoflat 
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ARGUMENT 

 

I. Oral Arguments Can Be Conducted, and Further Documents 

Released, Without Leaking National Security Secrets  

“Current security requirements nurture overclassification.” 

--9/11 Commission Report, p. 417 

The TSA has attempted to make this case into one that threatens the disclosure 

of national security secrets.  But, that attempt is a farce: what the TSA is doing at the 

checkpoints is no secret, and Petitioner assumes that the Court will find, during its in 

camera review, nothing in the portions of the record marked SSI or classified not 

already largely known to the public that support its justifications for invasive searches.  

Petitioner presumes this for two reasons: 1) because the TSA, any time it can justify its 

existence to the public, jumps on the opportunity to do so (see, for example, 

http://blog.tsa.gov, where the TSA gloats about how many guns and small bags of 

drugs it finds at checkpoints) and would never miss an opportunity to scare the public 

with information of how “the terrorists” will come if the public does not submit to a 

checkpoint pelvic exam, and 2) the TSA, in its brief filed January 28th, 2014, quotes 

the SSI and classified portion of the record exactly 0 times. 

This leaves the Court only to grapple with protecting For Official Use Only 

(FOUO) material, and, now for the first time, Law Enforcement Sensitive (LES) 
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material1.  Like FOUO, LES is a type of “Sensitive But Unclassified” information, 

meaning that the designation was made up on a whim by an administrative agency, 

having no basis in any law passed by Congress, and assigned to material on a whim by 

a bureaucrat.  As such, LES information is substantially similar to FOUO information, 

and dissimilar to Sensitive Security Information (SSI), the latter of which was 

established by statute and has legal requirements for what it constitutes and who may 

have access to it, while FOUO and LES do not. 

The TSA, at the time of producing the administrative record, asked for and 

received consent to file 5 categories of information: public, proprietary, FOUO, SSI, 

and classified.  The TSA was ordered to release FOUO-level information to Petitioner 

after receiving a non-disclosure agreement.  It neither asked for nor received consent 

to withhold LES material, and such a request would be inappropriate since FOUO and 

LES are of similar sensitivity.  The Court should therefore order the government to 

provide Petitioner with any LES material in the administrative record and allow for 

supplemental briefing. 

                                           
1 The Court was also asked to, and temporarily agreed to, protect copyrighted 

information.  Petitioner’s opening brief covers this in full, and Petitioner here only adds 

that the government’s assertion that Petitioner is asking the Court to force the 

government to publish copyrighted material misses the mark.  Respondent’s Brief, p. 

32.  Petitioner is asking only that he not be barred by court order from reproducing 

these documents, not that the government itself be forced to publish them. 
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Petitioner was notified on December 20th, 2013 that the Court had ordered oral 

arguments in this case, and the docket reflects the same as of January 17th, 2014.  This 

case carries several nuanced issues, some of which are of first impression in this circuit, 

and oral argument is indeed appropriate.  Respondent, in its brief, has asked the Court 

to change its mind, allegedly because it fears the release of secrets. 

This is absurd, first and foremost because the Court can close the proceedings to 

the public during any discussions of secret information.  But, it is further absurd 

because there are no legitimate secrets involved in this case.  Exhibit A is a list of all 

text that has been redacted by the government in the public versions of both the 

Petitioner’s and the Respondent’s briefs.  The Court may notice that not a single 

statement is anything that divulges secret sources, non-public technical data that would 

allow security to be compromised, or anything else deserving of protection.  The Court 

may also notice that all statements are based on documents that were authored in 2011 

or earlier.  As a district court in California has recently recognized, SSI (let alone 

FOUO or LES material) generally becomes “stale” after 3 years.  Ibrahim v. D.H.S., 

06-545 (N.D. Cal., Feb. 6th, 2014), D.E. #701-1, pp. 36, 37.  The Court would be well 

within its limitations to declare that any or all of the FOUO, LES, and SSI documents 

are no longer. 

Finally, while it is unlikely that the SSI and classified portions of the 

administrative record contain any information to justify the TSA’s invasive searches, 
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it is highly likely that they contain further evidence that the program is a failure.  In 

particular, Petitioner believes that the Court’s in camera review will uncover data that 

shows the TSA’s nude body scanners to be ineffective by the TSA’s own internal 

testing. 

Should this be the case, these documents should be released to the Petitioner 

despite the TSA’s straw man argument that there is no statutory right to such data.  

Respondent’s Brief, pp. 30, 31  Merely because there is no statute that states that 

Petitioner is entitled to documents does not mean that the Court has no power to force 

the government to disclose them (under federal rules, the inherent powers of the Court, 

or constitutional due process grounds).  The TSA’s argument that their “regulations” 

prevent disclosure to Petitioner while at the same time acknowledging that statutes 

permit such disclosure is also specious.  Id., p. 31.  Where the TSA’s regulations 

conflict with acts of Congress (or the Fifth Amendment), the TSA’s regulations must 

yield.  Similarly, the TSA’s argument that the Court having access counters the 

Petitioner’s lack of access to important documents erodes the adversarial system upon 

which our country’s jurisprudence is based.  Id. 

Finally, the TSA claims that Pub L. No. 109-295, § 525(d) does not apply to 

cases that are outside of the district courts.  But the assertion that Congress intended 

Petitioner’s right of access to information to diminish should he appear in a superior 

court is absurd.  All parties are also aware that Petitioner attempted to bring his claim 
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as a constitutional tort in the district courts and was forced to re-file in the Court of 

Appeals.  There is no showing that Congress, in channeling Petitioner’s claim to this 

Court, intended to remove access to information. 

 

II. The TSA Misrepresents Its Arguments Regarding Jurisdiction in 

Prior Proceedings 

Whether a change in search procedures made by the TSA is an “order” per 49 

U.S.C. § 46110 was, when Petitioner’s original challenge was filed on December 16th, 

2010, a case of first impression in this circuit (and, perhaps, across the country).  There 

were no less than half a dozen cases filed in district courts in other circuits after 

Petitioner filed, some led by large law firms, others led by individual attorneys, and 

others by Harvard Law School students.  See, for example, Durso v. Napolitano, 10-

CV-2066 (D.C.D.); Redfern v. Napolitano, 10-CV-12048 (D. Mass.); Blitz v. 

Napolitano, 10-CV-930, (M.D. N.C.); Ventura v. Napolitano, 11-CV-174 (D. Minn.).  

It was unanimously the consent of the private-sector legal community at the time that 

the district court was the appropriate venue.  There was, quite simply, no way for 

anyone outside of the government to even know if an order was issued at all, since the 

order was protected as SSI. 

Despite this, the TSA compares the instant case to a case in which a litigator 

could and should have known that the district court was not the proper forum.  
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Respondent’s Brief, p. 2.  In Americopters, at the time of filing in the district court, 

there was no debate that the plaintiffs were challenging a final order under § 46110.  

Those plaintiffs had written orders in their hands and could not justify their choice of 

venue as reasonable.  In this case, to this day, Petitioner has never seen the order he 

challenges.  Petitioner’s route of first forcing the TSA to prove that it had issued an 

order is perfectly reasonable, and Petitioner filed in this Court within 60 days after that 

issue was finally settled by the U.S. Supreme Court’s denial of certiorari. 

Respondent take umbrage with Petitioner’s claim that the TSA is estopped from 

arguing that this Court may not hear this petition due to the 60-day limit after it assured 

multiple district courts that the 60-day limit would not be a bar to review in this Court.  

Respondent claims that the “government has never suggested that an individual who 

has actual notice of a screening practice that he finds objectionable can wait months or 

even years before filing a petition for review, yet nevertheless be found to have 

“reasonable grounds” for the delay.”  Respondent’s Brief, pp. 2, 3.  That statement is 

untrue: the government has said exactly that: 

District Judge: I understand your argument that 

this case should have been brought in the 1st Circuit 

pursuant to the statutory provision.  What is your 

view of whether the plaintiffs in this case can still 

do that?  My understanding of the provision was that 

there is a 60-day window, and I know there's some 

exceptions to that, but what's counsel's view of 

whether they could still pursue this case in the 1st 

Circuit? 
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TSA: There is a reasonable grounds exception in 

that 60-day provision, and we certainly are not 

contesting that the plaintiffs are untimely with 

respect to their complaint or their amended complaint.  

I think that if this Court dismissed this particular 

complaint, the circuit court would certainly have the 

authority to take the case, to transfer the dismissed 

complaint and treat it as if it were its own2.  The 

court in Gilmore, the 9th Circuit, did just that.  The 

court transferred to itself the complaint, even though 

the district court had dismissed it, and it treated 

the initial filing date of the amended complaint as 

the date that was applicable.  So we think that could 

happen in this case. 

District Judge: Essentially tolling the time 

during which the district court case was pending? 

TSA: Yes.  We think the court has that right. 

Notice of Supplemental Authority Update (filed Jan. 17th, 2013), citing Redfern 

v. Napolitano, 10-CV-12048, Oral Arguments. 

 

III. Respondent Has Made No Showing That Their Invasive Procedures 

Are Effective For Their Intended Purpose 

The TSA has failed to counter Petitioner’s contention that the nude body scanner 

program simply doesn’t work, other than with their own unsupported pleas for 

deference.  As if they had not even read Petitioner’s brief, they start their argument by 

                                           
2 Should the Court feel that it is easier to resolve the question by transferring 

Petitioner’s district court case to this Court, Petitioner does not object.  However, a 

transfer is not necessary; the Court merely needs to find “reasonable grounds.” 
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continuing to claim that terrorists like Farouk “The Underwear Bomber” 

Abdulmutallab demonstrate the need for the program.  Respondent’s Brief, p. 6.  But, 

even the GAO concluded that this man probably wouldn’t have been caught even if he 

had been through a scanner.  Petitioner’s Brief, p. 20; Admin. Rec., Vol 1B, Doc. 54, 

p. 1106.  Each of the other attacks listed as justification is inapposite.  The “two female 

Chechen suicide bombers” passed security by bribing their way through the 

checkpoint, the “Palestinian woman” had nothing to do with airplanes, there is no 

evidence the “Basque separatist[s]” intended to target airplanes and would not have 

been caught by the scanners anyway3, and the “sophisticated underwear bomb” find 

similarly is devoid of evidence that it would have been used in aviation terrorism (and 

was discovered in 2012, long after the TSA began its invasive search practices). 

Suffice to say, the TSA has not given a single example of a terrorist attack that 

would have been thwarted by the implementation of nude body scanners even if we 

assumed that the scanners work.  On the contrary, the administrative record shows that 

the TSA knows there are no domestic terrorists to thwart.  Petitioner’s Brief, p. 27; 

Admin. Rec., Vol 3, Doc. 136, p. 2196 (U//FOUO).  The TSA claims that Petitioner’s 

argument of such is “selective reliance” – but it is selective reliance on the TSA’s own 

assessment! Respondent’s Brief, p. 8, fn. 2. 

                                           
3 A molded foam prosthetic would fulfill the “pancake” method of defeating the TSA’s 

nude body scanners.  The pancake method is described in Petitioner’s Brief, p. 22. 
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The TSA argues that none of the above matters; that a “low incidence” of air 

terrorism should even be viewed as a “hallmark of success4.”  But there is not a “low 

incidence” of terrorists boarding flights from TSA-controlled airports: there is a zero 

incidence.  Since the inception of the TSA in 2002, not a single terrorist has, or has 

attempted, to hijack or blow up an airplane after traversing a TSA checkpoint. 

Petitioner is not suggesting that this means we need no security.  Petitioner is 

merely suggesting that the TSA has overstated the threat to the public, Congress, and 

the judiciary to justify its existence, its budget, and its “compelling interest” in 

conducting invasive searches.  The more terrorists that are trying to strike our aviation 

system, the more reasonable invasive security becomes, and fewer terrorists means 

invasive security becomes less reasonable. 

But the TSA’s assertion that nude body scanners are “the most effective 

technology available to detect … non-metallic explosives” is beyond laughable.  

Respondent’s Brief, p. 7.  While Respondent has provided absolutely nothing to back 

that up, Petitioner has provided his own first-hand account showing that defeating the 

                                           
4 If the government truly believes that terrorists are not striking air targets because they 

are afraid of being caught by the TSA, they are delusional.  Suicide bombers and 

hijackers do not fear getting caught, and even if they did, the TSA’s security is so 

porous that it would encourage, rather than discourage, the cautious terrorist.  Terrorists 

are not striking air targets because people with such intent are rare or non-existent in 

America because, post 9/11, the United States has destroyed their funding, their 

weapons supplies, their support networks, and their leaders. 
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body scanners is trivial.  Petitioner’s Brief, pp. 21, 22.  Petitioner has provided quotes 

from legislators, the GAO, independent studies, and foreign governments who have 

made clear that the technology does not work.  Id., pp. 20 – 22.  Petitioner has provided 

a former TSA screener who, in a video-taped interview, asserted that items would 

frequently be missed when testing the devices behind-the-scenes5.  Id., p. 20.  The 

above is evidence that actually has meaning and backing, unlike anything the TSA has 

provided to show the opposite. 

To add to that body of evidence, another former TSA screener, Jason Harrington, 

in the time between Petitioner’s opening brief and this reply brief, has publicly stated 

that his experience with the nude body scanners also indicated they are not effective, 

and comes before the Court via declaration.  Exhibits B, C.  Mr. Harrington declares 

as follows:  

We knew the full-body scanners didn’t work before 

they were even installed.  Not long after the Underwear 

Bomber incident, all TSA officers at O’Hare were 

informed that training for the Rapiscan Systems full-

body scanners would soon begin.  The machines cost 

about $150,000 a pop. 

Our instructor was a balding middle-aged man who 

shrugged his shoulders after everything he said, as 

though in apology. At the conclusion of our crash 

                                           
5 Petitioner would love to have subpoenaed witnesses such as this former TSA screener 

to testify under oath as to the efficacy of the scanners, however cannot do so since this 

Court has refused his motions to transfer to the district court, appoint a special master, 

or otherwise gather and present evidence.  Petitioner re-states his claim that this violates 

his rights to due process and respectfully prays that the Court reconsider. 
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course, one of the officers in our class asked him to 

tell us, off the record, what he really thought about 

the machines.  

“They’re shit,” he said, shrugging. He said we 

wouldn’t be able to distinguish plastic explosives 

from body fat and that guns were practically invisible 

if they were turned sideways in a pocket. 

We quickly found out the trainer was not kidding: 

Officers discovered that the machines were good at 

detecting just about everything besides cleverly 

hidden explosives and guns. 

Exhibit C, p. 5. 

Mr. Harrington also confirms that the TSA indeed understands that Petitioner’s 

first-hand testing indeed represents a true failure of the nude body scanners: 

Officially, the agency downplayed the Corbett 

video: “For obvious security reasons, we can’t discuss 

our technology’s detection capability in detail, 

however TSA conducts extensive testing of all 

screening technologies in the laboratory and at 

airports prior to rolling them out to the entire 

field,” an agency representative wrote on the TSA’s 

official blog. Behind closed doors, supervisors 

instructed us to begin patting down the sides of every 

fifth passenger as a clumsy workaround to the scanners’ 

embarrassing vulnerability. 

Exhibit C, p. 86. 

From the statements of Mr. Harrington, as well as of the other former TSA 

screener in the video interview, it is clear that not only are the nude body scanners 

                                           
6 Again, the Court’s denial of Petitioner’s right to gather and present evidence prevents 

him from being able to depose TSA officials to confirm such things. 
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ineffective, but the TSA knows it.  The TSA cites international use as well as use in 

domestic locations like courthouses.  Resondent’s Brief, p. 11.  But it fails to mention 

that European airports have removed hundreds of these devices over the last few years, 

and Israel, home to perhaps the world’s most hardened aviation security, refuses to use 

the scanners because its security architect found that he “could overcome the body 

scanners with enough explosives to bring down a Boeing 7477.”  It fails to mention that 

many courthouses have removed them, and one courthouse that formerly had a low-

resolution scanner made headlines by releasing saved images to the public8.  And it 

fails to mention that the TSA chose not use these devices to protect their own 

headquarters in Arlington, VA, which instead uses a simple magnetometer to screen 

guests to the building. 

Finally, the TSA attempts to argue that just because its system is not “fool-proof” 

that it is still reasonable.  Respondent’s Brief, p. 24.  But the TSA’s nude body scanner 

program is not merely capable of being beaten by a sophisticated attacker.  It can be 

beaten, as Mr. Harrington pointed out, simply by turning a firearm sideways in a 

pocket.  It can be beaten, as Petitioner’s first-hand testing has shown, simply by 

encasing any item you wish to smuggle in a metal case on your side.  And it can be 

beaten, sometimes, without any preparation simply through random luck, as the former 

                                           
7 http://www.israelnationalnews.com/News/News.aspx/137184 
8 http://www.nbcnews.com/id/40218074/ns/technology_and_science-

security/t/leaked-us-marshal-body-scan-images-revealed/ 
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TSA screener described in Petitioner’s opening brief (p. 20) described.  The nude body 

scanners are not unreasonable because they are not “fool-proof,” they are unreasonable 

because only a fool would rely on them to keep our nation safe.  Efficacy is a part of 

the Fourth Amendment balancing test, and the nude body scanners fail that part of the 

test miserably.  Any “deference” due to the TSA that these search procedures are 

effective for the intended purpose has been thoroughly dislodged.  The TSA, in turn, 

has done nothing to show, using evidence, that they are indeed effective.  If all this 

invasiveness comes with little to no real benefit for the intended issue, the procedures 

are not reasonable. 

 

IV. Respondent Has Offered No Explanation As To Why It Continues 

To Choose More Invasive Procedures Over Less Invasive 

Procedures 

The government points out that it is not required to utilize the “least intrusive” 

means of screening passengers.  Respondent’s Brief, p. 25.  Notwithstanding (and 

Petitioner has not argued to the contrary), the government is required to ensure that its 

searches are “narrowly tailored” to their lawful purpose and are ultimately, on the 

whole, “reasonable.”  The existence of less intrusive alternatives may weigh on the 

scale against reasonableness if those alternatives are effective and practical. 
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The two procedures in question seek to identify anything that can be found on 

every square inch of a person’s body9.  They do not seek to find metallic items like a 

metal detector.  They do not seek to find explosives, like an Explosive Trace Detection 

system.  They seek to allow the government information on your body itself, as well as 

any innocuous things that may be on your person.  This is not “narrowly tailored” by 

any non-Orwellian definition of the phrase. 

The TSA continues to mischaracterize the invasiveness of both the nude body 

scanners and the pat-downs.  Respondent’s Brief, p. 9 (arguing that the images 

produced are not photographs but merely “contours and outlines”), p. 20 (arguing that 

imaging every inch of your body is a “de minimis” intrusion).  To be clear once again, 

Petitioner includes the image that is generated by a nude body scanner: 

                                           
9 The fact that the nude body scanners are not particularly good at this notwithstanding. 
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This reproduction on paper surely pales in comparison to the detail available on 

the large high-resolution version of the image available to the TSA. 

Respondent excitedly notes that their latest scanners parse the above image 

automatically, without requiring a TSA employee to view the image.  Respondent’s 

Brief, p. 11.  But, simply because the machines are capable of interpreting – and in 

practice, usually do interpret – these images without a human viewing them does not 

mean that the images are not created in the first place, nor that images aren’t sometimes 

human-reviewed.  Whether a government human or government computer reviews the 

image is no defense to creating the invasive image in the first place. 
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This is also no defense to the fact that the search conducted is overbroad.  The 

government need not inspect every inch of your body – whether using a human 

inspector or a computer algorithm – for whatever may be there when it has the means 

to inspect solely for weapons and explosives (for example, via a metal detector plus 

either bomb-sniffing dogs or Explosive Trace Detection).  Whether using a human 

inspector or a computer algorithm, the nude body scanners will still “alarm” on pierced 

nipples, colostomy bags, sweaty armpits, oversized genitalia10, a baggie of marijuana, 

a love letter in your back pocket, or a sweaty armpit.  None of these represent a threat 

to an airplane, none of these can lawfully be the target of a TSA checkpoint search, and 

all of these can be avoided by confining a search strictly to metal and explosive trace. 

The TSA’s brief is devoid of even a claim that Petitioner’s proposed alternatives 

would not be as effective, or even more effective, than their current procedures.  

Instead, Respondent “pounds the table” and argues the absurd: that perhaps passengers 

would prefer the virtual strip search to a K-9 sitting at the checkpoint (Respondent’s 

Brief, p. 25), that perhaps its billion dollar nude body scanner program is more feasible 

than training far cheaper bomb-sniffing dogs (Id.), and that people actually seem to 

prefer the nude body scanners (Id. at 27).  Is the TSA so dense that it needs a survey to 

comprehend that most Americans would prefer having a dog standing in the checkpoint 

                                           
10 See http://www.huffingtonpost.com/2012/07/16/jonah-falcon-largest-penis-frisked-

by-tsa_n_1675767.html 
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to having to walk into a scary-looking machine, hold their arms up, and submit to 

digital inspection of their bodies?  Is it selective ignorance when the TSA fails to 

conclude that when people choose a nude body scanner over a pat-down, they aren’t 

doing so because they like the nude body scanner, but because they hate the thought of 

the government having its hands all over their bodies? 

Returning to the pat-downs, the TSA notes that the pat-down procedure is SSI.  

Respondent’s Brief, p. 28.  However, Petitioner produced a detailed account of the pat-

down procedure in his brief based on dozens of first-hand observations.  Petitioner’s 

Brief, pp. 11, 12, citing Decl. of Jonathan Corbett, ¶ 5.  Respondent failed to dispute 

this description, and if the SSI materials are accurate as to the actual practice at the 

checkpoints, they will confirm Petitioner’s account.  

Respondent attempts to give the Court the impression that only the 

“troublemakers” (those who opt-out of nude body scanners) are patted down.  

Respondent’s Brief, p. 11.  But not a full page later, it admits that travelers may 

randomly be selected to receive a pat down.  Id., p. 12.  These are not the only people 

who receive pat-downs.  Those who alarm the nude body scanners, either from 

forgetting to remove something from their person or from false-positives (which may 

easily be 35% of those scanned; see Petitioner’s Brief, p. 21) will receive either a partial 

or full pat-down, depending on the situation.  Those who are given Explosive Trace 

Detection tests and experience a false-positive (which happen less frequently than nude 
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body scanner false-positives, but are not “rare” events nevertheless) are given a pat-

down that is of greater intensity than the one described by Petitioner.  Finally, those 

on selectee lists, those treated as selectees on a one-time random basis, those treated as 

selectees on a one-time basis based on criteria (such as last-minute cash payment for a 

one way flight), and those who arrive at a checkpoint with a missing or expired ID will 

also face a pat-down.  In summary, even if a traveler agrees to participate in the TSA’s 

security theatre, complete with a nude body scan, there is anything but a guarantee that 

they will avoid a pat-down. 
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CONCLUSION 

 

Nothing that the TSA has argued mitigates the fact that they are literally touching 

the genitals of random passengers who have committed the sole crime of having desire 

to travel.  Nothing that the TSA has argued mitigates the fact that they are imaging 

every square inch of the bodies of random passengers when less intrusive, more 

effective, and less expensive measures are available to it.   

If the jurists of this Court wish to live in a world, and have their children grow 

up in a world, where the above is “reasonable,” please deny this petition and inform 

the cave-dwellers in Afghanistan that they have won. 
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