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Jon 01:06:  Good morning.  It's my pleasure to appear before you and thank you 

for taking the time to hear this case.  I won't be going into any of the 

sealed portion of the record today.  May it please the court, my name is 

Jonathan Corbett, and I'm the pro se petitioner, and the petition in 

front of the court asks the court to review search procedures by the 

TSA that are unreasonably and unconstitutionally invasive.  What I'm 

asking the court today is for a ruling first that the court has 

jurisdiction over the subject, but then that due process compels further 

fact finding before the court can make a ruling on the merits of the 

case; that my constitutional claim cannot be adjudicated on a set of 

facts set forth entirely by the respondent.  The court has asked both 

sides to discuss the effects of newer Supreme Court precedent on 

existing 11th Circuit precedent.  The 11th Circuit decided Greater 

Orlando Aviation Authority v. FAA (939 F.2d 954) in 1991 which 

decided that the predecessor to [49 U.S.C. §] 46110 was indeed 

jurisdictional, but this case is bad law as of Henderson v. Shinseki [131 

S. Ct. 1197].  That case, from the Supreme Court in 2011, ruled that a 

statute similar to 46110 -- its time limiting clause is a "claims 

processing rule."  It defined "claims processing rules" as a rules that 

seek to promote orderly progress of litigation by requiring that parties 

take certain procedural steps at certain specified times, that's page 

1203.  The automatic presumption that a deadline is jurisdictional only 

applies in the United State, by tradition, to cases involving an appeal 

from one court to the next, which is not the case in this matter. 



 

JWP 02:39: Mr. Corbett, let us assume that we agree with you about that, that this 

statute creates a deadline that is a claims processing rule and does not 

establish a jurisdictional deadline.  Was there reasonable delay here? 

Jon 02:58: The delay in this case, Your Honor, was caused by the inability to 

determine the proper jurisdiction at the outset.  So the TSA's "order" 

that's being challenged here was issued in secret.  I don't have a copy 

of that order still, and when I filed my action in the district court, there 

would be no way for me to determine that I was challenging an "order" 

that would be [properly] in front of this court. 

JWP 03:22:  When you filed in the district court, you knew enough to file, and you 

were told, were you not, that you had filed in the wrong place? 

Jon 03:31:  The TSA tried to argue that, and I took that issue to the Supreme 

Court.  I'm not alone in that matter, either.  About half a dozen other 

attorneys across the country brought their cases, similar to mine, in 

the district courts, and there's good reason why one would argue that 

this case belongs in the district court being that it's... 

JWP 03:49:  That may be, but what would have prevented you from, as a protective 

measure, filing in this court as well? 

Jon 03:58:  Filing in both courts at the same time? 

JWP 04:00:  Yes, litigants do that all the time, if they're uncertain about 

jurisdiction. 

Jon 04:05:  As a pro se litigant, I was not aware that that was an option to me in 

2010. 

JSM 04:10:  Let me ask the question just a little bit differently, and for the 

purposes of my question, also, I will assume with you that this is not a 

jurisdictional issue, but the statute nevertheless requires that you file 

this claim within 60 days.  There's no dispute that this wasn't filed 

within 60 days, the question is whether there was reasonable delay.  

Right? 

Jon 04:38:  Correct. 

JSM 04:38:  So that's the issue is reasonable delay under the statute, and that's 

what I want to ask you about.  On 2/27/12, this court affirmed the 

dismissal by the district court, and in it, we made clear that this forum 

was the proper forum in which to bring an attack on a final 

determination by the head of the TSA because that's what the statute 



says and that's what Congress commanded. You knew at least in 

February of '12 that the right forum was this forum because this court 

told you this was the right forum.  The district court had said that, but 

we told you definitively that this was the right forum, yet you don't file 

your lawsuit in the 11th Circuit until almost 9 months later.  By my 

count, it's 11/16/12 that you filed your suit in this circuit.  Why would 

that delay be a reasonable one? 

Jon 05:59:  Your Honor, during that time I had a petition for cert in front of the 

U.S. Supreme Court as to this court's decision to deny jurisdiction on 

the original claim. 

JSM 06:07: But why would that make the delay in filing in reasonable?  I 

understand that you sought discretionary review by the Supreme 

Court of the United States but you could have filed a claim here.  By 

that point, you knew. 

Jon 06:22:  Again, my understanding was that filing claims in 2 courts at once was 

not smiled upon practice in the federal court system, but perhaps I was 

mistaken. 

JSM 06:31:  Ok, I didn’t want to take too much of your time on this issue, so you 

might as well go on to the merits of the case. 

Jon 06:39:  Sure, and one more thing about jurisdiction, Your Honor, there's one 

more reasonable ground that the court should consider, which is that, 

essentially, if this court denies this petition on jurisdictional grounds, 

it will deny anyone from addressing any prospective constitutional 

injury under this policy.  That is, if I were to go through a checkpoint, 

or anyone else were to go through a checkpoint tomorrow, and be 

subject to this policy, they would no longer be allowed to vindicate 

their rights, because this court already decided that there's no Bivens 

actions allowed in the district court and then would decide that there's 

no actions allowed [after] 60 days, which is past that deadline for 

everyone.  And I don't think that Congress intended to foreclose on 

prospective constitutional claims.  A statute that did so would be a 

clear due process violation.  So, I'd like the court to consider that a 

constitutional injury brought under 46110, the 60 days should toll from 

the date of the injury, not the date of the policy to avoid the 

constitutional quagmire of allowing the government immunity from 

prospective constitutional injuries.  Moving forward to the core claim of 

the case, the claims that the scanners... 

 



JSM 07:56:  See the problem with that is that the statute as passed by Congress 

says the petition must be filed not later than 60 days after the order is 

issued. 

Jon 08:08:  Right... 

JSM 08:09:  That's the language Congress chose to use in creating jurisdiction in 

the circuit courts of appeal.  They didn't have to write it that way, but 

they chose to write it that way. 

Jon 08:22:  Right, so in addition to "reasonable grounds," this court can imply 

equitable tolling into a non-jurisdictional time-limit statute, which is 

what I'm asking this court to do. 

JSM 08:30:  Right, but that's essentially the same thing as reasonable delay.  

Essentially, the theory behind equitable tolling might fit into the 

notion of reasonable delay and I was just inquiring why it would have 

been reasonable, and your only answer to me is, notwithstanding 

having been told by the district court, and by this court, and by the 

statute itself, which clearly says the jurisdiction is in the circuit, you 

waited 9 months until after the Supreme Court had denied certiorari. 

Jon 09:03:  Correct, I thought that I could wait until... 

JSM 09:05:  I understand. 

Jon 09:05:  ...the Supreme Court denied it, and additionally, the argument that 

I've just made for the prospective constitutional injury. 

JSM 09:10:  Right, I understand. 

Jon 09:11:  In order to determine whether or not the search is reasonable, the 

court needs a balancing test, but before the court can run any test, we 

need a set of facts.  The TSA will point the court to the SSI portion of 

the record to determine what goes on during a search, but knowing 

what the search entails and specifically understanding intrusiveness is 

not a matter of reading a policy but understanding what actually goes 

on at the checkpoint.  In other words, I'm asking the court to review 

the policy as-is implemented, not merely some words describing the 

policy.  For that, I'd like to depose witnesses.  The measure of 

invasiveness of a search is highly dependent on facts.  One way 

invasiveness can be measured is based on how it makes the searched, 

in this case the public, feel.  Do people feel demeaned, dehumanized, 

and violated when they're forced to let the TSA manhandle their most 

intimate areas, and their families' most intimate areas.  I submit to 

the court that I can prove that they do, if I had an opportunity for fact 



finding.  Another measure of invasiveness is whether or not the search 

exceeds the scope of what it must be looking for.  Is the search 

narrowly tailored to find weapons, as by law it must be?  Neither more 

extensive nor intensive than necessary, according to U.S. v. Aukai [497 

F.3d 955] in the 9th Circuit.  I submit to the court that I can prove that 

the TSA search goes way beyond what the TSA needs to do its job, and 

if I had an opportunity for fact finding, I could prove that.  And I'll note 

to the court that I'm not arguing that the TSA is required to 

implement minimally-invasive procedures, but that their current 

procedures don't even approach a definition of reasonable.  So to figure 

out a balancing test, there's no binding precedent in this court specific 

to determining TSA search procedures, that I've found at least.  The 

government also proposes no balancing test in its brief, arguing that, 

basically, there's a threat, the TSA addresses the threat, case closed.  

That's from Respondent's Brief, p. 31, but that misses the mark.  The 

existence of a threat, even a grave threat, does not give the 

government carte blanch to employ any search it wants.  Blackburn v. 

Snow [771 F.2d 556 ] is illuminating, that's 11th Circuit from 1985, 

where the Court of Appeals declared a blanket strip search policy for 

visitors to a jail to be unconstitutional.  The risk presented if a visitor 

to a jail were to smuggle a weapon would almost certainly be loss of 

life, but even in light of that grave risk, the 1st Circuit struck down the 

notion that the government can use *any* search to counter such a 

grave risk.  The idea... 

JBM 11:36:  Mr. Corbett, I'm sorry to interrupt you but I want a little more clarity 

about what relief you're seeking today.  Let's assume that we give you 

what relief you want, what would that order say? 

Jon 11:55:  Absolutely.  Well, as the court knows, the administrative record filed 

by the TSA contains nothing that I've produced.  It contains only the 

elements produced by the respondent; there's been no adversarial fact 

finding, ever.  Given that there's pertinent questions of fact, I ask the 

court for the opportunity to allow me to gather evidence in order to 

ensure my basic due process rights and to allow the panel to fairly 

adjudicate the case. 

JBM 12:19:  So for today, that's what you want.  You want an order from us 

allowing discovery. 

Jon 12:25:  Absolutely, Your Honor. 

JBM 12:26:  I mean, you don't think we even get to the balancing test today. 



Jon 12:31:  Your Honor, the court doesn't have the facts in front of it from both 

sides.  I don't see how the court could do so.  The court has 2 tools 

available at its disposal, that I'm know of, in order to allow for that 

discovery, and the first is the appointment of a special master by Rule 

48, and the second is a transfer to a district court under 28 U.S.C. § 

2347(b)(3), which would essentially allow discovery similar to an 

ordinary civil action.  The district courts are well-equipped to handle 

that process, and I submit to the court that such a transfer is 

appropriate for the purposes of a limited fact-finding.  Thank you. 

JSM 13:08:  Thank you, counsel.  Good morning. 

SS 13:20:  Thank you, Your Honor, Sharon Swingle from the Department of 

Justice for the Transportation Security Administration.  Just to end 

where Mr. Corbett began, I want to make clear that even today, he 

seems to believe that this case should be, and is properly in, the 

district court.  That is not correct and it is law of the case. 

JSM 13:39:  Well, no, I understood him to be saying something more nuanced than 

that.  I understood him -- bear with me for a moment -- I understood 

him to be saying that, accepting that jurisdiction belongs in this court, 

and that is clearly the law of the case, and the law of this circuit, that 

fact finding is necessary and the circuit would have any number of 

options at its disposal in order to effect fact finding, one of which would 

be to appoint a special master.  [The] other method would be to send it 

back to the district court to conduct discovery for this court. 

SS 14:22:  And to be clear, I do want to address this discrete point, which was not 

a subject of appellate briefing but was... 

JSM 14:28:  Right. 

SS 14:28:  ...the subject of motions practice and also his rehearing petition in the 

earlier action, that transfer provision is limited to Hobbs Act actions, it 

does not apply to actions under 46110. 

JSM 14:40:  Right but let me ask you this question, let me just put it to you 

directly: Let's assume, arguendo, we were to say -- and I really want to 

hear what you have to say about it, but for the purpose of my question 

assume -- 1) that the statute's 60-day provision is not jurisdictional 

and, 2) let's just further assume, for the purpose of my question, that a 

delay was reasonable because he was waiting for a cert petition to be 

ruled on by the Supreme Court.  And we were to go to the merits of the 

case.  Is he entitled to no fact finding, and if the answer is he might be 



entitled to fact finding, how would an appellate court go about doing it, 

in your view? 

SS 15:29:  Well, and let me be clear, this is a petition for review of agency action, 

and so the normal background principles of agency action come into 

play here, and the normal principles say a court review agency action 

based on the administrative record.  Now there are limited and narrow 

exceptions to that, in which the court can require an agency to 

supplement an administrative record, but the normal practice is not 

for the court to somehow engage in, itself, particularly in the Court of 

Appeals, fact finding about disputed allegations, it would be to remand 

to the agency to address or redress any identified deficiencies in the 

administrative record, and that is specifically provided for in 46110.  I 

will note that because the agency process here to date, well, at least at 

the time he brought his initial action, had been one that did not 

provide for public input, it is true that he was not given an opportunity 

initially to submit comments.  There is now an open agency process 

rule-making in which he is perfectly free to submit his views about the 

use of AIT scanners.  That proposed rule-making was issued, I want to 

say, 18 months ago, and it is under agency consideration.  I am not 

aware whether he did submit comments in that, but he certainly could 

have, and in fact even in this proceeding, we did not object to his 

submission of supplemental materials that he wished the court to 

consider.  But the idea that a petition for review for agency action 

would be appropriately adjudicated through district court-like 

depositions or trial testimony with cross-examination is just not 

correct, and it is flatly contrary to basic agency law principles. 

JWP 17:13:  Do you agree that the deadline here is not jurisdictional? 

SS 17:18:  I'd like to speak to that if I may, Your Honor.  I think that the issue is 

not necessary to be decided by the court and nothing turns on it.  

Obviously this court, in its prior decision in holding that the deadline 

was... 

JWP 17:29:  I think we have to determine whether we have jurisdiction or not, don't 

we? 

SS 17:34:  The court does, Your Honor, but even in the first decision that the 

court's order of, I guess, yesterday, day before, cites that decision 

recognized or held that the time deadline was jurisdictional, but then 

went on to apply the reasonable grounds for tolling or for excusing non-

compliance and held that there were reasonable grounds and that the 

untimely petition could be adjudicated.  So here, too, whether or not 



it's jurisdictional, it incorporates the reasonable grounds exception, so 

a finding of reasonable grounds for delay would be a reason to find that 

the court could consider it.  I think the jurisdictional nature... 

JWP 18:15:  Do you think there were reasonable grounds for delay here? 

SS 18:18:  If I can come back to that in one minute, Your Honor... 

JWP 18:20:  Sure. 

SS 18.20:  ...I just want to be clear, the Supreme Court case cited by this court 

specifically cabined to the side and did not decide whether time limits 

under the Hobbs Act, for seeking Court of Appeals review of agency 

action, were jurisdictional, so I think it's an open question in the 

Supreme Court.  But I think it comes to bear only when the court is 

asked to adopt, essentially, implied tolling. 

JSM 18:45:  Right, I understand your position is we don't have to decide it.  If we 

choose to decide it, what is your position? 

JWP 18:49:  Yeah. 

SS 18:49:  Well, I think you would look to indicia of Congressional intent.  Some 

of those indicia are whether the statute uses the language of 

jurisdiction, and 46110 does, it talks about the exclusive jurisdiction of 

the court of appeals. 

JWP 19:04:  What about the filing deadline? 

SS 19:06:  Well, you know, obviously the requirement to timely file does itself 

incorporate an exception, so, I mean I think Congress intended for that 

exception to be applied as it was written.  I... 

JBM 19:21:  Does a pending cert petition toll the time for filing? 

SS 19:24:  Well, I think more generally there certainly is no legal rule that it 

would.  He didn't seek to stay issuance of this court's mandate.  I 

think, generally, the question is at what point does a litigant's pursuit 

of incorrect legal remedies, however well-intentioned, not constitute 

reasonable grounds. 

JBM 19:42:  So what's the answer to that? 

SS 19:43:  Well, I think it needs to be a case-by-case determination, Your Honor. 

JBM 19:47:  What's the answer in this case? 



SS 19:48:  I think no.  I think the case law is quite clear that simple legal mistake 

is not reasonable grounds.  I think whatever latitude he might have 

had as a pro se petitioner, and I would note that the 9th Circuit four 

years before he brought his action had held that a challenge to TSA 

screening practices should be brought under 46110, exclusively in the 

Court of Appeals, he cites a handful of district court cases.  Every one 

of those cases was dismissed for lack of jurisdiction, fairly soon within 

his filing of this action, yet he continued on for several years to litigate 

this case only in the court of appeals, he never sought to bring an 

action here directly.  He didn't ask even this court to consider 

transferring it to itself until after the final judgment in the prior 

appeal.  And then even after he came back in this court under 46110, 

the first thing he filed was a motion to transfer the case to district 

court.  So I think in that sense, that seems to represent a course of 

conduct that is just not reasonable in the government's view. 

JSM 20:50:  I'd like to go back, though, to the basic question.  If we apply the 

factors outlined by the Supreme Court in Henderson in order to 

determine whether this is jurisdictional or not, we look to the plain 

language of the statute to determine whether it provides any evidence 

that the provision was meant to carry a jurisdictional consequence, we 

consider the placement within the statute to see if it's located in a 

subchapter maybe called procedure or jurisdiction, we consider the 

characteristics of the review scheme and so on.  Applying those factors, 

is this jurisdictional or is it not? 

SS 21:24:  Well I think those factors do weigh in support of a finding of the limit 

being jurisdictional, Your Honor, I mean this is not an issue that... 

JWP 21:33:  Yeah it's an interesting point when we posed the jurisdictional 

question first to the parties, the response of TSA was that the court 

should dismiss the petition as untimely.  The government did not 

assert that we should dismiss for lack of jurisdiction. 

SS 21:57:  Because ultimately, Your Honor, I don't think we believe that anything 

turns on it. 

JSM 22:00:  No, I understand your position that it doesn't matter, and that may be 

right, but I should like you to address my question... 

SS 22:07:  Absolutely, Your Honor. 

JSM 22:07:  ...and my question as simply as I know how to put it is whether it is 

jurisdictional or not? 



SS 22:12:  And again, Judge, I think there are a number of indicia in the statute 

that support the conclusion that it is.  The statute uses the phrasing of 

jurisdiction, the statute does so in the course of setting up the 

exclusive review mechanism.  We have, and as the Supreme Court 

recognized in the Henderson case, it's appropriate to look at history.  

The court in that case specifically distinguished the Hobbs Act-kind of 

review that is analogous to this here.  We have a long history of courts 

finding this time limit to be jurisdictional. 

JSM 22:43:  Of course, it's interesting if you look at other portions of the statute, 

Authority of the Court under (c), there Congress specifically uses the 

word, "the court has exclusive jurisdiction," but there they... 

SS 22:56:  That's my point there... 

JSM 22:56:  But they don't necessarily in the provision we're talking about here. 

SS 23:00:  Well but I think they need to be read together, Your Honor, because of 

course, (c) provides that this is the exclusive means to get into any 

court to review an order, at least, for purposes of this case issued by 

the TSA after it... 

JSM 23:12:  Ok, let me ask you this question and then we'll go on to the merits.  I 

want to go back again to the question that Judge Martin put to you a 

moment ago.  There's no question that the delay here goes beyond 60 

days.  His only excuse for the 9 month delay after the circuit ruled in 

February is that he had a cert petition pending.  Would that be 

sufficient to constitute reasonable delay? 

SS 23:46:  Not in our view, Your Honor. 

JSM 23:47:  Ok, tell us why not, simply. 

SS 23:49:  Well, I think a number of things.  One, just to say a straight-forward 

legal matter, at this point, the court's mandate has issued.  That was 

the law of the land.  He took no steps to stay issuance of the mandate, 

so in fact that was binding law on him as a litigant.  Two, I think he 

has identified his own legal mistake as the reason for the delay, but 

that is not a reasonable legal mistake.  I mean, even putting aside the 

fact that under the case law, legal error, legal mistake, legal 

misinterpretation is not typically considered reasonable grounds, any 

mistake here is not reasonable in the face of what was, by that point, 

overwhelming and uniform case law indicating that the only place to 

bring a challenge of the type he brought was in the Court of Appeals.  

So I think once quixotic pursuit of a cert petition just cannot be in itself 



sufficient to excuse non-compliance with time deadlines.  And while, in 

fact, we did take a position in a similar case that someone's mistake, 

while they were still in the district court, at the point they became on 

notice, at that point their delay might be excusable.  We are talking 

about someone who delayed literally years beyond that point here. 

JSM 25:01:  Why don't you go to the merits? 

SS 25:03:  If I may, Your Honor, and I have just a couple of very brief points I'd 

like to make.  The first, and I want to be very clear, there is no "least 

restrictive means" requirement under the 4th Amendment, and I 

think, while Mr. Corbett recognizes that, he nevertheless continues to 

language talking about narrow tailoring and least intrusive means of 

searching, that is not the test, and it would be an unworkable test for 

the government.  The Supreme Court has repeatedly held that the 

government has latitude to choose among reasonable alternatives, and 

I think that is of critical importance in this context, where TSA has to 

juggle what are competing and emergent threats to aviation security.  

It has to do so within resource constraints and taking into account 

questions of where to best allocate limited resources, and where 

technological developments may really fundamentally change the 

nature of screening practices at issue.  Even within this very case, of 

course, we have a situation in which the development of effective, 

automated software has changed significantly the privacy interests at 

stake, and obviously the agency needs the ability to implement those 

things, but to do so in a measured and timely and reasonable way, and 

surely the 4th Amendment does not limit its ability to do that. 

JBM 26:21:  About this evolving technology, I'm not sure this has anything to do 

with the 4th Amendment, but is it my understanding from reading 

your brief that the TSA is no longer using backscatter because the 

manufacturer couldn't use the privacy software with that technology. 

SS 26:41:  That is absolutely correct, Your Honor.  As you know we did re-print 

an image in our brief, but the only thing that a TSA scanner now sees -

- that an individual at the checkpoint now sees -- is an automated, 

generic outline of a human. 

JBM 26:55:  I understand that, but do you have plans to re-instate the backscatter? 

SS 26:59:  No.  There are no plans to re-instate the backscatter and as the 1st 

Circuit held in the Redfern [v. Napolitano, 727 F. 3d 77, 2013] case, 

any challenge to the use of that type of technology is moot.  It is 

finished.  There is nothing beyond pure speculation about whether we 



would put those back in.  We cannot do so, compliant with federal law, 

because Congress has mandated that any AIT scanner in use as a 

primary screening method has to have automated target software in, 

and so we've done that. 

JBM 27:25:  I understand that.  Can the AIT technology work today without the 

privacy software, the ATR? 

SS 27:37:  No one at a checkpoint can see an image other than the automated 

image. 

JBM 27:42:  That wasn't exactly my question.  My question is, is it today possible to 

operate the AIT without the ATR software? 

SS 27:54:  The machines have the technological capability of displaying an image, 

but they cannot do so except in a very limited test mode, and just to 

point the court to the precise place in the public record, at 1140 and 

1141 of the administrative record, there's a letter to a member of 

Congress kind of describing the extremely -- really extraordinary 

limited circumstances -- in which anyone could ever see that image, 

and the short answer is no one in normal use will ever see anything 

individualized, nor could they.  There are literally a handful of people 

within the TSA at large who have the ability to do that.  So, I must 

confess we find somewhat puzzling the repeated references to body 

folds and -- it just simply doesn't happen, it's a generic outline. 

JBM 28:47:  Of course, I mean, like any other employer, you're dealing with human 

beings and, I guess, you've had instances where individuals stored 

images.  I mean, it was an aberration, but that did happen, didn't it? 

SS 29:04:  I'm not aware of whether it did or not, but I will say quite clearly 

because obviously this is a claim for prospective injunctive relief 

against the procedures as they are written and applied, the fact that 

some individual might have violated them is not a basis for... 

JBM 29:20:  I agree with you, I was just curious... 

SS 29:23:  And in fact, just to be clear, under the old regime, TSA did have 

extremely stringent privacy safeguards in place.  No scanner who was 

present at the checkpoint ever had access to individualized images.  

They were reviewed off-site.  The machines didn't have the ability to 

store.  People were prohibited from bringing... 

JWP 29:40:  These are the things you've told us are gone? 

SS 29:44:  Excuse me? 



JWP 29:44:  These are the procedures you told us are now moot. 

SS 29:46:  And they are all gone, that's right, Your Honor. 

JWP 29:47:  Ok, just wondering. 

SS 29:48:  But just to be clear, I want to, yeah.  And then finally, I don't know if 

the court wishes to ask any questions about Mr. Corbett's claim of a 

right of access to the Sensitive Security Information or classified 

information in the record.  We would rest on our briefs. 

JSM 30:04:  Thank you, I have one final question, though.  I want to go back where 

we began with the deadline.  I'm just curious about something.  The 

statute says the petition must be filed not later than 60 days after the 

order is issued.  This is the SOP... 

SS 30:20:  Right. 

JSM 30:20:  ...as applied here by the TSA.  The SOPs are classified, right? 

SS 30:26:  The SOPs are Sensitive Security Information. 

JSM 30:31:  And therefore they would not be available to a petitioner. 

SS 30:34:  That's correct, Your Honor. 

JSM 30:34:  How would a petitioner know when to file a petition if he felt he was 

aggrieved by some procedure theoretically embodied in an SOP if he 

never saw the SOP and never knew when it had been issued in the 

first place? 

SS 30:53:  Well, certainly, Your Honor, we have said repeatedly that an 

individual may not have knowledge or any reason to know of the 

existence of the SOP until he's on notice of the existence of new 

screening practices, and that that would be reasonable grounds for 

delay.  You know, obviously if he hasn't been screened he also might 

not have standing to challenge a particular agency screening practice, 

so we have not disputed that. 

JSM 31:17:  So translate that into English for me. 

SS 31:19:  If you don't... 

JSM 31:21:  Let me put my question simply. 

SS 31:24:  Right. 

JSM 31:24:  Let's just assume, hypothetically, I walk through TSA in Miami or 

Chicago or San Francisco and I believe that I'm aggrieved by the 



procedures employed.  And I want to sue.  The statute Congress gave 

me the capacity to file a petition with the U.S. Court of Appeals in the 

appropriate jurisdiction.  But I don't know when the SOP that's 

applicable was codified and issued because it wasn't publically issued.  

So I walk into circuit court in the location where the screening 

occurred and I file a complaint.  And I say I'm aggrieved and I'm suing 

under the statute.  I'm suing within a week of the incident having 

occurred.  But let's just assume, hypothetically, that the SOP was 

issued 2 years earlier.  Never publically promulgated but just issued.  

Could you come in and then say, under those circumstances, that's 

tough, Marcus, you're too late? 

SS 32:46:  I think that is a very difficult question and let me explain why.  I think 

we have here screening practices that were widely publicized at the 

time.  That many people knew to challenge in a fairly quick kind of 

way.  I think you posit a case... 

JSM 33:01:  The question I've raised, let me preface it by saying, that's not the case 

we have here. 

SS 33:05:  Exactly, Your Honor. 

JSM 33:07:  So you do not have to tell me... 

SS 33:08:  So, I... 

JSM 33:09:  ...because in this case the circuit and the district court clearly and 

plainly stated the date that the SOP was issued. 

SS 33:16:  Exactly, Your Honor, I think... 

JSM 33:17:  So that's not my question.  I want you to just assume my hypothetical 

and help me understand if I don't know when the SOP is issued.  I 

know when I believe I was aggrieved.  And I file a claim and it turns 

out that it wasn't within the 60 days because the SOP was issued years 

earlier and they're still operating under that SOP.  Is that a reasonable 

delay? 

SS 33:44:  If you'll give me just a little bit of latitude, Your Honor... 

JSM 33:47:  I sure will. 

SS 33:47:  ...I think there are very difficult administrative law questions and I 

think that the case law is very conflicting about whether someone who 

was not initially subject to agency action can wait a long period of time 

and then, when they are later subject to that rule, challenge it beyond 

that timeframe.  I think that... 



JWP 34:05:  Of course, you mentioned earlier that there might be an absence of 

standing... 

SS 34:12:  There might... 

JWP 34:12:  ...on the part of the individual to sue until they've actually been 

subjected to the procedure... 

SS 34:19:  That's right, Your Honor... 

JWP 34:19:  ...and so what I guess, is it fair to say without prejudicing the rights of 

the government that it goes into the analysis of whether it is 

reasonable delay and it is conceivable that, in fact, that that would be 

considered a timely petition? 

SS 34:40:  I think one would need to look at the precise circumstances, and as I 

said... 

JSM 34:43:  And that's why, counsel, when I asked you the question, I started out 

by saying let's just assume hypothetically that one of us walks into an 

airport, is screened by the TSA, and comes away with a conclusion that 

he's been aggrieved.  And within one week, lodges a complaint with the 

U.S. Court of Appeals in the appropriate jurisdiction.  Under those 

circumstances, there probably would be little question about my 

standing or someone's standing to bring suit.  So I want you to assume 

that it's justiciable for my purposes and I appreciate how difficult the 

question is but it just struck me when I read the statute and I looked 

at it and I said, how is an aggrieved person to know when to file suit... 

SS 35:36:  And again, Your Honor... 

JSM 35:37:  If he does it immediately after what he claims is, you know, the 

mistake? 

SS 35:42:  I think that may well turn on whether the individual should have 

known at an earlier point, or whether the screening practices were 

widely known about at the time. 

JWP 35:49:  But it also would turn on whether they had standing. 

SS 35:52:  It could well, Your Honor.  But I will say that... 

JWP 35:54:  You wouldn't suggest, would you, that they were obliged to file a 

petition before they had standing? 

SS 36:02:  Absolutely not, Your Honor.  I will say that there is some case law in 

other administrative law cases in which courts have rejected the idea 

that only later aggrieved individuals, that later aggrieved individuals 



who are otherwise outside a time limit for challenging agency action 

can do so when there are people who did have standing at the time who 

could have, but I think this is extremely fascinating but in this case 

ultimately not a dispositive question because Mr. Corbett, in fact, 

became aware of and brought his first action within a matter of weeks 

after TSA had implemented the new screening practices, and there is 

no question that he was on extremely short notice at that time, I 

believe, back in October or November... 

JSM 36:44:  Of course he couldn't have known when he filed his suit that he just 

happened to stumble into the right timeframe, could he?  He just filed 

it in the wrong forum. 

SS 36:53:  No, but he has said that he's an extremely frequent flier who is 

repeatedly subject to airport scanning procedures and in this case he 

said he was immediately subjected to them, so, I don't think there's 

any timeliness issue about the initial filing... 

JSM 37:08:  No, no, that wasn't my point.  I agree that there was no timeliness 

problem when he filed in district court, he just happened to pick the 

wrong forum.  I'm simply saying, you can fly all the time but you don't 

know... 

SS 37:19:  Absolutely, Your Honor. 

 

JSM 37:19:  ...when they SOP was issued because it's not a matter of public record, 

and so if you claim to have been aggrieved, Congress meant to give you 

a means to get into a court of law, a circuit court of law, to challenge it, 

and I'm just trying to figure out how an aggrieved party would know 

when to file. 

SS 37:36:  And, Your Honor, I really am not trying to be difficult.  I can just 

envision a situation in which someone who has never flown flies for the 

first time, doesn't like the fact that their bag must be x-rayed, and 

brings a 4th Amendment claim. 

JSM 37:48:  Right. 

SS 37:48:  Right, would that be timely?  It's hard to imagine... 

JSM 37:51:  Hard to imagine, I agree. 

SS 37:52:  Yeah, even if they didn't previously have standing. 

JSM 37:54:  I agree.  I appreciate your efforts. 



SS 37:56:  Thank you, Your Honor. 

JSM 37:56:  Thank you very much.  Mr. Corbett, you've reserved 3 minutes. 

Jon 38:05:  Your Honors, you're absolutely correct that one who wishes to 

challenge TSA procedures has no idea when these SOPs were issued.  

In fact, the SOP is continually re-issued.  The TSA has claimed here 

that they've removed those backscatter x-ray scanners, and I bet that 

was done by re-issuing an SOP.  How many times has the SOP been 

reissued in the last several years since I brought my claim?  Was there 

an SOP issued within 60 days of November 2012 when I filed this 

claim? 

JWP 38:35:  Well if there was, you weren't challenging it, because you're basing 

your challenge on what you did know much earlier, right? 

Jon 38:45:  What I did know is nothing.  I knew that I went to a checkpoint and 

that the TSA asked to, essentially, photograph my body with an x-ray. 

JWP 38:53:  Right, you're challenging the procedures to which you were subjected, 

right?  

Jon: 38:58:  I'm challenging the TSA procedures that require me to be subjected to 

the body scanners and to the pat-downs, whether they were issued in 

2010, in 2012, or yesterday. 

JWP: 39:08:  Ok. 

JSM: 39:09:  See the problem you have, though, as I see it, and you can address it 

for me, if you'd like, but the problem I think that you have is you knew 

with clarity, because the court put you on notice, that the TSA revised 

its security screening procedures for air passengers effective October 

29th, 2010, the revised procedures were contained in a document, the 

Standard Operating Procedures, so, in this case you knew, at least as 

of the date the court told you that, which was February 27th, 2012, so 

you weren't shooting blanks in the night to the extent that you were 

challenging the 2010 SOP. 

Jon 39:55:  Correct.  And, Your Honor, the opposing counsel wants to paint this as 

some kind of unreasonable legal mistake that was -- should have been 

obvious to anyone who reviewed the case law.  There's no case law 

that, when the TSA changes body scanners that they have to issue an 

order.  In fact, that issue was brought up in EPIC v. Napolitano, or 

EPIC v. D.H.S., where they had a large argument in the D.C. Circuit 

over what procedures are required when they do such things.  So, the 

TSA's argument that every lawyer should have known that this is the 



right place to file is absurd.  If I can go to the merits just for a moment, 

the TSA seems to be arguing that their removing these backscatter 

systems and putting in some kind of privacy software mitigates this 

privacy issue, and it doesn't.  Here's two reasons.  The first is that the 

TSA concedes that these machines are still taking images of your nude 

body as you pass through them.  Whether or not they're reviewed by a 

person or a machine, the TSA is still taking images of your nude body.  

The second is that these scanners come hand-in-hand with the pat-

down procedures.  The reason is that when the TSA's scanners produce 

what they call an "anomaly," that is, some kind of alert that says 

you've got to check this person out, that person is subjected to a pat-

down.  The pat-downs are extraordinarily invasive.  So these two 

technologies, or the technology and the pat-down, come hand-in-hand; 

they're inseparable. 

JSM 41:24:  Thank you, counsel.  This court will be in recess until 10 AM tomorrow. 


