SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
Jonathan Corbett,
Petitioner-Plaintiff

Index No. __________

v.
The City of New York,
Respondent-Defendant
Thomas M. Prasso,
Respondent

VERIFIED ARTICLE 78
PETITION AND COMPLAINT

Petitioner Jonathan Corbett (“Corbett”) challenges an order of the New York City Police
Department (“NYPD”), a part of the City of New York, denying his agency appeal regarding his
application for a pistol permit1, as well as the denial of a public records request, and states as
follows:
NATURE OF THE ACTION
1. As the Court is aware, the U.S. Supreme Court has declared that the right to keep and
bear arms is guaranteed to the citizens by the United States Constitution, and that right
has been held applicable to the states in McDonald v. Chicago, 561 U.S. 742 (2010).
2. Notwithstanding, the “worst-kept open-secret” in New York City is that to lawfully carry
a handgun, one must be connected with the government or willing to pay a bribe; the de
facto policy is that ordinary citizens may not bear arms in public. This is not mere
hyperbole – the officer who denied Corbett’s gun license was removed from his post not
2 weeks later as a result of a federal corruption investigation whereby cash was accepted
in exchange for approval of pistol permits. At least 2 officers so far were arrested and
one has pled guilty.
NYPD paperwork, state law, and case law interchangeably use the term “permit” and
“license,” and also varyingly refer to the permit or license as a “concealed carry license,”
“handgun license,” “pistol permit,” etc. Any reference to any such “permit” or “license” within
this complaint is to one and the same: state permission to carry a concealed handgun on one’s
person under N.Y. Penal Law § 400.00 et. seq.
1
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3. It is of no surprise that a system in which a citizen must convince the government that he
has a “good reason” to exercise a right results in unfair results at best, and pay-for-play at
worst. In any other context, courts would never require “a good reason” to exercise a
right – e.g., the right to speak freely, to be entitled to counsel, to refuse to consent to a
search, etc., even when public safety may arguably be enhanced by doing so. While the
state may place public safety restrictions on the right to keep and bear arms, a
requirement of having “a good reason” to exercise one’s rights cannot stand.

4. As a result of McDonald, the previously oft-quoted saying that gun ownership in New
York is a “privilege and not a right” can no longer be said to be true. It is now clearly a
right and not a privilege, and it follows that judicial review of denials of license
applications can no longer be subject to a mere “arbitrary and capricious” standard,
especially when the policy itself, rather than the application of the policy, is challenged,
and especially when the group to which the Court would otherwise give deference has
shown itself to be unworthy of that trust.
5. Corbett seeks to vindicate his right to bear arms in public, whether openly or
concealed2, and hereby asks this Court to review a decision of the NYPD denying,
despite having no objection to Corbett’s good moral character, his application for the
only type of permit available that would allow him to carry a handgun in public.
6. Corbett further seeks to vindicate his right to own firearms at all, whether only in the
home or together with the right to carry in public, without answering questions that have
no basis other than as subterfuge for arbitrary and capricious denials.

2

To be perfectly clear, Corbett is asking the Court to review the constitutionality of a regulatory
scheme that simultaneously prohibits him from open and concealed carry. Corbett concedes,
for the purpose of this litigation, that a state may ban the right to carry concealed weapons, or
it may ban the right to openly carry weapons, but the question presented is whether it may ban
both. As far as Corbett’s research has shown, this is a question of first impression in this
jurisdiction.
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7. Finally, Corbett also seeks review of the denial of a Freedom of Information Law3
(“FOIL”) request related to handgun applications within the City.

JURY TRIAL
8. As it is expected there will be few to zero disputed issues of fact in this matter, Corbett
does not request a jury trial and consents to a bench trial for all issues so triable.

PARTIES
9. Petitioner-Plaintiff Corbett is a U.S. citizen residing in Miami-Dade County, Florida, and
a part-year resident of New York County, New York4.
10. Respondent-Defendant City of New York (the “City”) is the city incorporated by and
through the laws of the State of New York and is the entity responsible for its New York
City Police Department. City of New York is a proper respondent for Corbett’s Article
785 petition and the proper defendant for Corbett’s FOIL claim.
11. Respondent Thomas M. Prasso (“Prasso”) is the Director of the NYPD’s Licensing
Division and issued the order denying Corbett’s intra-agency appeal of the denial of his
application for a pistol permit. Mr. Prasso is sued in his official capacity and is a proper
respondent for Corbett’s Article 78 petition.

JURISDICTION & VENUE
12. This Court has jurisdiction over Corbett’s Article 78 petition under N.Y. CPLR §§ 3001
and 7801 – 7806.

3

All references herein to “FOIL” are to N.Y. Pub. Off. Law §§ 84 – 90.
Part-year residence is sufficient under New York law for issuance of a pistol permit. See
Osterweil v. Bartlett, 21 N.Y.3d 580 (2013).
5 All references herein to “Article 78” are to N.Y. CPLR §§ 7801 – 7806.
4
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13. This Court has jurisdiction over Corbett’s FOIL claim under N.Y. CPLR § 3001 and N.Y.
Pub. Off. Law §§ 84 – 90.
14. This Court is the proper venue because the incident giving rise to the complaint occurred
entirely within the County of New York, because the City exists within this County, and
because Prasso works within in his official capacity within this County.

ALLEGATIONS OF FACT
15. In December 2015, Corbett appeared at the NYPD Licensing Division and submitted an
application for a permit to own, and carry on his person outside his home, a concealed
weapon.
16. Such a license is known in NYPD parlance as a “business carry” permit, despite the fact
that it may be issued to individuals unrelated to a business need.
17. There exists no other permit type by which a civilian New York City resident may carry a
handgun in public, whether openly or concealed (i.e., there is no “personal carry” license,
nor any variety of “open carry” license, available to civilians).
18. During Corbett’s appearance at the Licensing Division, Corbett provided to the Licensing
Division the following:
a. (1) three-page application,
b. (1) letter of necessity,
c. (1) letter of explanation for checkboxes on the application that specify that they
require additional explanation,
d. (1) notarized affidavit certifying that Corbett does not have a roommate,
e. (1) notarized affidavit from someone willing to take possession of Corbett’s
weapons upon his death or disability,
f. (2) “passport-style” photos,
g. (1) New York identification card,
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h. (1) U.S. passport,
i. (1) social security card,
j. (1) copy of Corbett’s business tax return,
k. (1) set of fingerprints, and,
l. $429.75.
19. Corbett’s application was accepted for processing.
20. On December 24th, 2015, NYPD P.O. Thomas Barberio mailed to Corbett a letter
advising that Corbett needed to schedule an in-person interview and provide the
following additional documents:
a. (3) letters of recommendation, notarized and signed by people who know Corbett
for at least 5 years but are not family members,
b. (1) letter from a doctor describing any mental illness Corbett has ever suffered,
c. (6) months of bank withdrawal slips,
d. (1) copy of Corbett’s out-of-state gun license6,
e. (1) statement describing any handguns Corbett owns out-of-state and how they
are stored,
f. (1) affirmation of familiarity with New York’s laws regulating use of deadly
force,
g. (1) affirmation that Corbett has never had any “orders of protection” issued
against him,
h. Any original court records for any interaction with criminal courts whatsoever,
including driving infractions (e.g., “failure to wear a seatbelt” would be sufficient
to require additional records),
i. Pictures of Corbett’s business, inside and out, and

6

Corbett is, and at all times relevant was, licensed to carry a concealed weapon in Florida and
may lawfully carry a concealed weapon in at least 36 states. Additionally, he may “open carry”
a weapon in a handful more. New York is among a shrinking count of less than 10 states that
prohibit Corbett from carrying a firearm in any manner.
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j. Numerous additional tax records and other records related to the businesses
Corbett owns.
21. Corbett expeditiously provided these documents to P.O. Barberio to the best of his ability
and scheduled an interview.
22. On April 7th, 2016, Corbett met with P.O. Barberio for the requested interview.
23. The interview consisted of verifying that all documents were in order. No substantial
“investigatory” questions were asked.
24. Corbett was advised by P.O. Barberio at that time that the NYPD’s background check
results on him were clear of any issues.
25. Corbett was also advised by P.O. Barberio that the officer who would be taking over his
application from Sgt. Barberio was unlikely to grant it because Corbett did not show a
sufficient “need” to carry a firearm.
26. On April 18th, 2016, NYPD D.I. Michael Endall wrote to Corbett a letter with a decision
regarding his permit application.
27. D.I. Endall did not find any problems with Corbett’s “good moral character.”
28. Indeed, Corbett has never been accused of, let alone convicted of, a crime.
29. Notwithstanding Corbett’s good moral character, the letter stated that Corbett’s license
would not be approved for the following two reasons:
a. Corbett refused to answer Questions 11, 12, and 13 on the 3-page application.
These questions ask whether Corbett has ever been “discharged from
employment,” “used narcotics or tranquilizers” (including under the care of a
doctor), or “ever been subpoenaed to, or testified at, a hearing or inquiry
conducted by any executive, legislative, or judicial body,” and
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b. Corbett did not show “proper cause” – a “good reason” to exercise his Second
Amendment rights.
30. Corbett’s application stated the following regarding Questions 11 – 13: “I refuse to
answer questions 11, 12, and 13 because they are entirely irrelevant as to whether I am
qualified to carry a handgun. Additionally, I refuse to answer question 12 because a)
nearly every adult in the U.S. has been prescribed, at some point, a narcotic pain reliever
or tranquilizer, and therefore I believe this question is used as subterfuge to allow the
NYPD to unlawfully deny licenses, and [b]) the NYPD does not have the qualifications,
nor any appropriate procedure, to determine if the usage of such medication is an
indicator that a license should not be granted.”

31. As it would turn out, D.I. Endall would be removed from his position as commander of
the NYPD Licensing Division about 2 weeks after writing his letter to Corbett.
32. The reason for D.I. Endall’s transfer to “desk duty” was that several of his subordinates
were caught by federal authorities accepting cash in exchange for, among other things,
approval

of

pistol

permit

applications.

See

http://nypost.com/2016/

04/18/shomrim-leader-busted-amid-nypd-corruption-probe/
33. At least 1 officer under D.I. Endall’s supervision has so far pled guilty to accepting cash
for gun licenses, and another has been charged. See http://newyork.cbslocal.com/2016/
06/20/nypd-corruption-probe-arrests/
34. Corbett filed a timely agency appeal on May 6th, 2016, stating that under evolving law,
the NYPD’s position regarding “proper cause” is an unconstitutional restraint on his
Second Amendment rights, and re-iterating his position described supra that Questions
11 – 13 are irrelevant.
35. On May 31st, 2016, Respondent Prasso wrote to Corbett advising him that his appeal had
been denied, re-iterating the NYPD’s position described by D.I. Endall. See Exhibit A.
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36. An Article 78 petition is timely if filed within 4 months of the date of a final decision;
N.Y. CPLR § 217(1).
37. Prasso’s letter was a final decision for the purposes of Article 78 and N.Y. CPLR § 217;
therefore, this petition is timely, assuming the “clock” starts upon mailing of a final
decision, if filed by September 30th, 2016.
38. As a result of Prasso’s determination, Corbett cannot even be granted a “premises
license” allowing him to keep a handgun in his home, but not carry it, because although
the “proper cause” requirement cannot apply to a home license per McDonald, the NYPD
still requires an answer to the objectionable Questions 11 – 13 as a condition of granting
a home license.
39. Before filing his pistol permit application, Corbett filed a Freedom of Information Law
request with the NYPD for any documents that demonstrate how pistol permit
applications are evaluated7.
40. NYPD Lt. Richard Mantellino processed Corbett’s request and attached 4 pages of
documents, none of which identify criteria by which a license is approved or
disapproved. See Exhibit B.
41. Based on the foregoing, the NYPD has no written internal standards for how they
evaluate the questions answered on the pistol permit applications, and instead evaluate
responses based on their own personal judgments.
42. Upon belief, the NYPD has no formal standard by which they evaluate if being fired from
a job disqualifies an applicant.

7

This complaint discusses 2 FOIL requests: one filed before his application, and the second
after. The one filed before his application was properly fulfilled and is discussed here as a
means of showing that the NYPD’s evaluation of gun license applications is arbitrary and
capricious. The one filed after his application, discussed infra, was not properly fulfilled and is
the FOIL request that Corbett asks the Court to review.
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43. Upon belief, the NYPD has no medical staff to evaluate, and has never sought advice
from medical staff as to, whether an applicant’s use of doctor-prescribed narcotics or
tranquilizers is a cause for concern regarding their ability to possess a handgun.
44. Upon belief, the NYPD has no means of securely storing Protected Health Information
(PHI) as defined by the federal Health Insurance Portability and Accountability Act
(HIPAA), 42 U.S.C. § 1320d(4) and 45 CFR § 160.103, and therefore the NYPD is
requiring those who wish to exercise their Second Amendment rights, even if only to
possess a gun in one’s home, to submit their PHI with no guarantees on its safe storage
nor limits on its dissemination.
45. The notion that testifying in front of our government may be a basis for disqualification
from one’s Second Amendment rights is patently absurd.
46. Upon belief, the sole basis for Questions 11, 12, and 13 is to provide the reviewing
officer an excuse to deny an application, not a reason.
47. Instead of an equitable and transparent system that relies to the minimum on the
unfettered discretion of officers, pistol permit applications are, in practice and when not
tainted by bribery, judged based on whether an individual has the “proper connections.”
48. As an illustration, the New York Times has reported that pistol permit applications are
routinely granted to well-known lawyers, radio DJs, doctors, and the like.

See

http://www.nytimes.com/2011/02/20/nyregion/20guns.html
49. After Corbett’s application was denied, in order to investigate the veracity of the above,
he sent the NYPD a FOIL request for, inter alia, all pistol permit applications within a 3month window and their decisions. See Exhibit C.
50. Corbett explicitly requested that the NYPD redact any personally-identifying information
from any responsive records such that there would be no privacy concerns. Id.
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51. NYPD Lt. Richard Mantellino again processed Corbett’s request and wrote to Corbett on
May 27th, 2016, denying his request in full citing “interference with law enforcement
investigation or judicial proceedings.” See Exhibit D.
52. On June 6th, 2016, Corbett sent the NYPD an agency appeal of the denial of his FOIL
request on the grounds that releasing redacted records clearly cannot cause interference
with police matters.
53. The NYPD has not responded to Corbett’s FOIL appeal to date, now approximately four
months later.
54. The NYPD’s total denial (or refusal to process the appeal of the denial, also known as
“constructive denial”) of Corbett’s FOIL request is in especially bad faith given that it is
clear that his FOIL request at least partially must be fulfilled thanks to New York Times v.
City of New York, 103 A.D.3d 405 (1st Dept. 2013). See also Gannett v County of
Putnam, 2016 N.Y. App. Div. LEXIS 5890 (2nd Dept., September 14th, 2016) (even if
Corbett had requested identifying information, “names and addresses of pistol permit
holders are, by statute, public records”).

55. The documents Corbett requested would shed light on the opaque process with which the
NYPD makes gun licensing decisions, and therefore their release would be of significant
public interest.
56. Additionally, the documents would show whether or not the applications were judged
uniformly based on their merits, or if rather some applications were judged on a different
standard, thus providing additional evidence of arbitrary and capricious review.

CLAIMS FOR RELIEF
Count 1 – Judgment Pursuant to CPLR §§ 7801-7806
(“Proper Cause” Requirement)
57. Corbett re-alleges all of the preceding paragraphs and incorporates them by reference.
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58. Given that open-carry is prohibited in this state, a refusal to grant a license to carry a
concealed weapon subject to a “proper cause” requirement is an unconstitutional
restriction on Second Amendment rights because it means that Corbett, under no
circumstances, may “bear arms.”
59. N.Y. Penal Law § 400.00(2)(f) should therefore be declared facially unconstitutional
under the Fourth Amendment to the U.S. Constitution, null, and void, as it pertains to the
“proper cause” requirement, insofar as it is interpreted to mean that a citizen must
demonstrate a need greater than that of the average citizen.
60. The NYPD’s basis for denial of “failure to show proper cause” should be reversed.

Count 2 – Judgment Pursuant to CPLR §§ 7801-7806
(“Questions 11 – 13” of the Pistol Permit Application)
61. Corbett re-alleges all of the preceding paragraphs and incorporates them by reference.
62. Denying an application based on Questions 11 – 13, given that the NYPD has no rational
standard by which to judge them and that they are not rationally related to the
government interest allegedly at play, fails the “arbitrary and capricious” test.
63. Further, denying an application based on Questions 11 – 13 is an unconstitutional
infringement on Corbett’s Second Amendment rights under intermediate scrutiny.
64. A finding that the “proper cause” requirement is constitutional would not moot this issue
since it stands in the way of Corbett being able to receive a home (“premises”) license.
65. The NYPD’s basis for denial based on Questions 11 – 13 should be reversed.

Count 3 – Judgment Pursuant to CPLR §§ 7801-7806
(Denial of Pistol Permit)
66. Corbett re-alleges all of the preceding paragraphs and incorporates them by reference.
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67. After reversing the “proper cause” and “Questions 11 – 13” bases for denial, there exist
no further bases for denial.
68. As such, the Court should order that the NYPD issue Corbett’s concealed carry pistol
permit.

Count 4 – N.Y. Freedom of Information Law
(Refusal to Provide Non-Exempt Records)
69. Corbett re-alleges all of the preceding paragraphs and incorporates them by reference.

70. Corbett requested documents that are not exempt from disclosure under state law.
71. By failing to release such documents, narrowly time-bounded and limited in scope, the
NYPD has unreasonably infringed on Corbett’s right to those documents under the state’s
Freedom of Information Law.
72. As such, the Court should order that the NYPD provide Corbett with the documents
requested.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for the following relief:
i.

Declaratory relief stating that the “proper cause” requirement of N.Y. Penal Law §
400.00(2)(f) is facially unconstitutional, null, and void, insofar as it is interpreted to mean
that a citizen must demonstrate a need greater than that of the average citizen, and in
combination with the state’s blanket ban on open carry.

ii.

Declaratory relief stating that refusal to answer Questions 11 – 13 of the pistol permit
application is not “substantially related” to the government’s interest in determining
whether an individual is qualified to possess or carry a handgun, or is otherwise
unconstitutional, and thus may not be the basis for a denial of that application.
- 12 -

iii.

An order, whether styled as a mandatory injunction, writ of mandamus, Article 78 relief,
or similar, requiring the NYPD to issue to Corbett the license which he applied for.

iv.

Cost of the action.

v.

Reasonable attorney’s fees, to the extent that state law allows a pro se litigant to collect
attorney’s fees, and in the event Corbett retains an attorney at a later point in this matter.

vi.

Any other such relief as the Court deems appropriate.

Dated: New York, New York

Respectfully submitted,

September 30th, 2016
____________________________________
Jonathan Corbett
Plaintiff, Pro Se
228 Park Ave. S. #86952
New York, NY 10003
E-mail: jon@professional-troublemaker.com
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License Division
Police Plaza- Rm. 110A
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~One

New York, N.Y. 10038
Tel: (646) 610-5560

0

NOTICE OF DISAPPROVAL AFTER APPEAL

May 31, 2016
Jonathan Corbett
228 Park Ave. So. #86952
New York, N.Y. 10003
Appeal# 36/16
Disap.# 110/16
Dear Mr. Corbett:
I am writing to inform you that based on my review of the entire record, your ap Ipeal of
the determination denying your Carry Business license is disapproved due to:
*Your failure to complete your application by refusing to answer questions 111,
12 and 13. Refusing to answer a question contained in a proper application '
for a license does not meet the requirements of PL 400.00 (1), that all statemeInts
in a proper application are true. Your refusal to answer these questions
constitutes a failure to cooperate with the License Division's investigation of
your application, see PL 400.00 (4) and 38 RCNY 5-10 (in).
* You have not shown "proper cause" to be licensed to carry a concealed firearm
in New York City. Your statement, in response to paragraph 1 of the Letter of
Necessity, is conclusory and lacks specific information needed to evaluate your
claim that you need to carry a concealed handgun, see PL 400.00 (2) (1') and
38 RCNY 5-03.
You may appeal this determination by commencing an Article 78 proceeding in State
Supreme Court within four months of the date of this letter.
Very t

yours,

Thomas M. Prasso
Director
TMP:da

COURTESY

*PROFESSIONALISM

*RESPECT

Website: hittp://nyc.gov/nypd

Exhibit B

Exhibit C
Jonathan Corbett
228 Park Ave S. #86952
New York, NY 10003
May 6th, 2016
To:

New York Police Department
Attn.: Records Access Officer
FOIL Unit, Legal Bureau, Rm. 110-C
One Police Plaza
New York, NY 10038

To Whom It May Concern:
I hereby request, under all relevant public records laws, any records in the NYPD’s
possession that meet any of the following criteria:
1. Any application to carry a concealed firearm submitted between October 1st, 2015 and
December 31st, 2015 (all dates inclusive). You may redact addresses, phone numbers,
identification numbers (social security numbers, etc.), dates of birth, and any medical
information for the privacy of the applicants.
2. Any documents indicating a decision on the applications described above, including but
not limited to letters of approval/disapproval, generated between October 1st, 2015 and
May 6th, 2016.
3. Any documents showing the process, rationale, investigation, deliberations, or other any
other reasons behind that decision for any of the applications described above, generated
between October 1st, 2015 and May 6th, 2016.
Please include in your response any handwritten or typed notes, photographs, e-mails,
and any other types of documents in your possession, whether or not they are stored
electronically. Please exclude: tax returns, DMV abstracts, identification documents (copies of
drivers licenses, etc.), and criminal history records (except my own criminal history, should the
NYPD have any such documents as part of my application for a gun license, which should be
included).
If documents contain information that cannot be released under state law, it is requested
that the information be redacted rather than the entire document withheld. Please list all
documents withheld and the reasons therefor.
I may be reached at (646) 316-4524. Thank you very much for your time.
Sincerely,

Jonathan Corbett
Jonathan Corbett

·

http://www.professional-troublemaker.com/

·

jon@professional-troublemaker.com
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POLICE DEPARTMENT

~

LEGAL BUREAU

SF.O.I.L Unit, Room 1IlOC
One Police Plaza
New York, NY 10038

05/27/16
Mr. Jonathan Corbett
228 Park Ave S.
86952
New York, NY 10003

FOIL Req #: 2016-PL-5156
Your File #:
Re: concealed firearm

Dear Sir or Madam:
This is in response to your letter dated 05/06/16, which was received by this office on 05/10/16,
in which you requested access to certain records under the New York State Freedom of
Information Law (FOIL).
In regard to the documents(s) which you requested, I must deny access to these records on the
basis of Public Officers Law Section 87(2)(e)(i) as such records/information, if disclosed would
interfere with law enforcement investigations or judicial proceedings.
You may appeal this decision or any portion thereof. Such an appeal must be made in writing
within thirty (30) days of the date of this letter and must be forwarded to: Jonathan David, Records
Access Appeals Officer, New York City Police Department, One Police Plaza, Room 1406, New
with your appeal.
FOIL request and this letter
the
of
copies
include
York, NY 10038. Please
Very truly your ,

Richard /neln
Lieutenant
Records Access Officer

COURTESY

*PROFESSIONALISM

*RESPECT

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
Jonathan Corbett,
Petitioner-Plaintiff

Index No. __________

v.
The City of New York,
Respondent-Defendant
Thomas M. Prasso,
Respondent

NOTICE OF PETITION

PLEASE TAKE NOTICE, that upon the annexed Verified Petition, Petitioner Jonathan
Corbett will move this Court at an Article 78 Term at the New York County Courthouse at 60
Centre St, New York, NY 10007, on November 30th, 2016, at 9:30 AM, or as soon as thereafter
Petitioner may be heard, for an order modifying a decision of the New York Police Department,
Licensing Division, denying Petitioner’s application for a pistol permit, for costs, and for other
such relief as detailed in the annexed Verified Petition.

Dated: New York, New York

Respectfully submitted,

September 30th, 2016
____________________________________
Jonathan Corbett
Plaintiff, Pro Se
228 Park Ave. S. #86952
New York, NY 10003
E-mail: jon@professional-troublemaker.com
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